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U.S. Customs Service 


Treasury Decisions 


(T.D. 94-53) 
LICENSE CANCELLATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that, pursuant to 19 CFR 111.51(a), 
the following Customs broker licenses have been cancelled due to the 
death of the broker. These licenses were issued in various Customs 
Districts. 


Customs broker License No. 


Harlan Nelson Haag 

Antonio Ferraioli 
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Jose R. Hernandez 

Bufford Struck 

Richard M. Van Sant 

Howard J. Mann 


Dated: June 16, 1994. 


Puitip METZGER, 
Director, 
Office of Trade Operations. 


{Published in the Federal Register, June 21, 1994 (59 FR 32040)] 
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19 CFR Part 12 
(T.D. 94-54) 


EXTENSION OF IMPORT RESTRICTIONS ON SIGNIFICANT 
ARCHAEOLOGICAL ARTIFACTS FROM PERU 


RIN 1515-AB55 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to reflect 
the extension of the import restrictions on culturally significant archae- 
ological artifacts from the Sipan Region of Peru which were imposed by 
T.D. 90-37. The Deputy Director of the United States Information 
Agency (USIA) has determined that the emergency conditions which 
originally warranted the imposition of import restrictions still exist. 
Accordingly, the restrictions will continue to be in effect for an addi- 
tional three years, and the Customs Regulations are being amended to 
indicate this extension. 


EFFECTIVE DATE: June 27, 1994. 


FOR FURTHER INFORMATION CONTACT: 

Legal Aspects: John Atwood, Chief, Intellectual Property Rights 
Branch, (202) 482-6960. 

Operational Aspects: Roland Bernier, Chief, Other Agency Enforce- 
ment Branch, Office of Trade Operations, (202) 927-0051. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Pursuant to the provisions of the Convention on Cultural Property 
Implementation Act, the Deputy Director of the United States Informa- 
tion Agency (USIA), after consultation with the Secretaries of State and 
Treasury, determined that certain archaeological materials from the 
Sipan Archaeological Region of Peru, which material was identified as 
comprising part of Peru’s cultural patrimony forming part of the 
remains of the Moche culture were being pillaged, or in danger of being 
pillaged, in crisis proportions and that an emergency condition existed 
which warranted the imposition of a prohibition on the importation of 
such articles into the United States. In T.D. 90-37, the Customs Service 
announced the imposition of import restrictions and identified the types 
of articles covered by the restrictions. 

The Deputy Director of the USIA has considered the recommenda- 
tions of the Cultural Property Advisory Committee and determined that 
the emergency conditions which warranted imposition of the initial 
restrictions still exist and has decided to extend the import restrictions 
for another three years. (See 59 FR 30633, June 14, 1944.) 
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Accordingly, Customs is amending § 12.104g (19 CFR 12.104g) to 
reflect the extension of the import restriction. 


EXECUTIVE ORDER 12866 AND REGULATORY FLEXIBILITY ACT 


This amendment is not a “significant regulatory action” within the 
meaning of E.O. 12866. Because no notice of proposed rulemaking is 
required, the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et 
seq.) do not apply. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 


Because this amendment reflects the extension of emergency import 
restrictions on cultural property which is currently subject to pillage 
and looting, pursuant to § 553(b)(B) of the Administrative Procedure 
Act, no notice of proposed rulemaking or public procedure is necessary. 
For the same reason, a delayed effective date is both impracticable and 
contrary to the public interest. 


DRAFTING INFORMATION 


The principal author of this amendment was Peter T. Lynch, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 


List oF SUBJECTS IN 19 CFR Parr 12 
Customs duties and inspections, Imports, Cultural Property. 


AMENDMENT TO THE REGULATIONS 


Accordingly, Part 12 of the Customs Regulations (19 CFR Part 12) is 
amended as set forth below: 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The general and specific authority citation for Part 12 continues to 
read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General note 17, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), ane 
ok * ES * * * 
Sections 12.104—12.104i also issued under 19 U.S.C. 2612. 
* * * * * * * 

2. Section 12.104g is amended by adding “extended by 94-54” 
immediately after the entry “90-37” in the column headed “T.D. No.” 
adjacent to the entry for Peru. 

MicHakEt H. LANE, 
Acting Commissioner of Customs. 


Approved: June 15, 1994. 
JOHN P Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 27, 1994 (59 FR 32902)] 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 21, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A PAIR OF SOCCER GOALIE 
PROTECTIVE SHORTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
§ 1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057, 2186 (1993)), this notice advises inter- 
ested parties that Customs is revoking a ruling pertaining to the tariff 
classification of a pair of soccer goalie protective shorts. Notice of the 
proposed revocation was published on May 18, 1994, in the Customs BuL- 
LETIN Volume 28, Number 20. 


EFFECTIVE DATE: These decisions are effective for merchandise 
entered, or withdrawn from warehouse, for consumption on or after 
September 6, 1994. 


FOR FURTHER INFORMATION CONTACT: Howard G. Plofker, Esq., 
Textile Classification Branch, Office of Regulations & Rulings, at (202) 
482-7050. 
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SUPPLEMENTARY INFORMATION: 


BaCKGROUND 

On May 18, 1994, Customs published a notice in the Customs BULLE- 
TIN, Volume 28, Number 20, proposing to revoke a ruling pertaining to 
the tariff classification of a pair of soccer goalie protective shorts. In 
Headquarters Ruling Letter 084622 of June 21, 1989, issued by the 
Director, Commercial Rulings Division, a pair of soccer goalie protective 
shorts was classified under subheading 6203.43.4030, Harmonized Tar- 
iff Schedule of the United States Annotated (HTSUSA). No comments 
were received. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
§ 1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act, 
Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
this notice advises interested parties that Customs is revoking HRL 
084622 to reflect proper classification of the product in heading 
6211.33.0061, HTSUSA, which provides for other woven garments of 
man-made fibers. Headquarters Ruling Letter 956289 is set forth in 
Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 C.FR. § 177.10(c)(1)). 


Dated: June 20, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
U.S. CuSTOMS SERVICE, 
Washington, D.C., June 20, 1994. 
CLA-2 CO:R:C:T 956289 HP 
Category: Classification 
Tariff No. 6211.33.0061 
Mr. LAWRENCE D. BLUME 
GRAHAM & JAMES 
2000 M Street, N.W. 
Suite 700 
Washington, D.C. 20036 


Re: HRL 084622 revoked. Protective sports clothing is other garment, not shorts. Soccer; 
goalie; padded. 


DEAR Mr. BLUME: 

This is further to your letter of May 4, 1989. That letter concerned the tariff classifica- 
tion, under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 
of soccer goalie protective shorts, produced in Taiwan. Please reference your client Union 
Jacks, a division of Gelhaar Uniform Company. 
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Facts: 

The merchandise at issue consists of soccer goalie protective shorts. The woven shorts 
are of a 65% polyester/35% cotton blend, with an elasticized waistband having a draw- 
string tie, and with foam padding sewn over the front of the thighs and hips. The padding 
is held in place by two-inch quilted squares. 

In HRL 084622 of June 21, 1989, we classified this merchandise under heading 6203, 
HTSUSA, as men’s woven shorts. We have had occasion to review this decision, and have 
determined that it was issued in error. Pursuant to section 625, Tariff Act of 1930 
(19 U.S.C. § 1625), as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 
2057, 2186 (1993) (hereinafter section 625), notice of the proposed revocation of HRL 
084622 was published on May 18, 1994, in the CUSTOMS BULLETIN, Volume 28, Number 20. 


Issue: 
Whether the protective shorts are considered shorts or other garments under the 
HTSUSA? 


Law and Analysis: 

Heading 6203, HTSUSA, provides for, inter alia, men’s and boy’s shorts. The Explana- 
tory Notes (EN) to the Harmonized Commodity Description and Coding System (Harmo- 
nized System) constitute the official interpretation of the scope and content of the tariff at 
the international level. They represent the considered views of classification experts of the 
Harmonized System Committee. Totes, Inc. v. United States, No. 91-09-00714, slip op. 
92-153, 14 Int’] Trade Rep. (BNA) 1916, 1992 Ct. Intl. Trade LEXIS 158 (Ct. Int’] Trade 
1992). While not treated as dispositive, the EN are to be given considerable weight in Cus- 
toms’ interpretation of the HTSUSA. Boast, Inc. v. United States, 15 Int’] Trade Rep. 
(BNA) 1188, 1993 Ct. Intl. Trade LEXIS 19 (Ct. Int’] Trade 1993). It has therefore been 
the practice of the Customs Service to follow, whenever possible, the terms of the Explana- 
tory Notes when interpreting the HTSUSA. The EN to this heading defines shorts as 
“*trousers’ which do not cover the knee.” 

Heading 6211, HTSUSA, provides for other woven garments not more specifically pro- 
vided for in the preceding headings. The EN to heading 6114, which applies mutatis 
mutandis to the articles of heading 6211, states that the heading includes, inter alia, “spe- 
cial articles of apparel used for certain sports or for dancing or gymnastics (e.g., fencing 
clothing, jockeys’ silks, ballet skirts, leotards) * * *.” 

In HRL 086973 of April 30, 1990, we stated that it is 

Customs’ view that [heading 6203] is confined to Bermuda, walk and other dress-type 
shorts and does not include * * * shorts used for sports. Whereas the former are a 
form of casual dress, the latter are specifically designed for [a particular sport], and, in 
addition, serve a protective function. Like fencing clothing and ballet skirts, hockey 
pants have a particular function and are not commonly worn except in futherance of 
this end. Thus hockey pants are not ejusdem generis with trousers, overalls, breeches 
or Bermuda shorts but are a separate and distinct class of merchandise. 


See also HRL 951640 of July 16, 1992 (hockey official’s pants); HRL 950846 of April 8, 
1992 (cycling shorts). HRL 084622’s classification of the soccer goalie’s protective shorts 
as shorts was, based upon the above analysis, incorrect. Accordingly, that ruling is hereby 
revoked. 


Holding: 

As a result of the foregoing, the instant merchandise is classified under subheading 
6211.33.0061, HTSUSA, textile category 659, as other woven garments. The applicable 
rate of duty is 17 percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent negotiations and changes, to obtain the most current information available, we sug- 
gest that you check, close to the time of shipment, the STaTUS REPORT ON CURRENT IMPORT 
Quotas (Restraint Levels), an issuance of the U.S. Customs Service, which is updated 
weekly and is available at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 
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This letter should be considered a revocation of HRL 084622 of June 21, 1989. In accor- 
dance with section 625, this ruling will become effective 60 days after its publication in the 
Customs BULLETIN. Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 C.FR. § 177.10(c)(1). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


VALUATION ENCYCLOPEDIA UPDATE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of availability of the Valuation Encyclopedia Update 
(SN# 048-000-00480-6. 


FOR FURTHER INFORMATION CONTACT: Elena Kennedy, Value 
and Marking Branch, Office of Regulations and Rulings, (202) 
482-7010. 


DATED: June 21, 1994. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The purpose of this notice is to advise the public that an update to the 
Valuation Encyclopedia is now available. The update consists of Cus- 
toms Headquarters rulings and Court cases issued between January, 
1993 and December, 1993. 

Copies of this update may be obtained by contacting the Superinten- 
dent of Documents, U.S. Government Printing Office, Washington, 
D.C., 20402, (202) 783-3238 at a price of $3.50 per copy. All subscribers 
of the U.S. Customs Rulings Diskette Subscription Service will receive a 
copy in diskette as part of their subscription fee. The update will also be 
available on the Customs Electronic Bulletin Board. 

GEORGE HEAVEY, 
(for Samuel H. Banks, Assistant Commissioner, 
Office of Commercial Operations.) 
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ACCOUNTING PROCEDURES FOR DRAWBACK 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: Proposed change of position; solicitation of comments. 


SUMMARY: This notice advises the public that Customs proposes to 
amend the general drawback rate for crude petroleum and petroleum 
derivatives to permit first-in-first-out (FIFO) accounting for exports 
and drawback deliveries of petroleum products with different drawback 
factors which are commingled in inventory. Currently, such accounting 
is required on the basis of lower-to-higher drawback factors, and is not 
consistent with recent changes to the Customs Regulations in this 
regard or commercial accounting procedures. Additionally, Customs 
proposes to revoke a published ruling and any unpublished rulings to 
the same effect under which identification of merchandise and articles 
for drawback purposes is permitted on a higher-to-lower basis. This 
change is consistent with the Customs Regulations, commercial 
accounting procedures, and efficient administration and will result in 
revenue neutrality when drawback claimants choose to commingle mer- 
chandise or articles and to identify them by an accounting procedure. 


DATES: Comments must be received on or before August 29, 1994. 


ADDRESSES: Written comments (preferably in triplicate) may be 


addressed to the U.S. Customs Service, Office of Regulations and Rul- 
ings, Regulations Branch, 1301 Constitution Avenue, N.W., Washing- 
ton, D.C. 20229. Comments filed may be inspected at the Regulations 
Branch, Franklin Court, 1099 14th Street, N.W., Suite 4000, Washing- 
ton, D.C. 


FOR FURTHER INFORMATION CONTACT: Paul Hegland, Entry 
Rulings Branch, Office of Regulations and Rulings (202) 482-7040. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Section 313, Tariff Act of 1930, as amended (19 U.S.C. 1313), autho- 
rizes “drawback”. Drawback is a refund or remission, in whole or in 
part, of a Customs duty, internal revenue tax, or fee. There are a number 
of different kinds of drawback authorized under law, including 
manufacturing and same condition drawback. Under paragraph (a) of 
§ 1313, drawback is authorized when imported merchandise is used in 
the manufacture of articles which are exported. Under paragraph (j)(1) 
of § 1313, drawback is authorized when imported merchandise is 
exported (or destroyed) in the same condition as when it was imported, if 
the merchandise is not used in the U.S. Paragraphs (b) and (j)(2) of 
§ 1313 respectively provide for the substitution of domestic or other 
merchandise for the imported merchandise in manufacturing and same 
condition drawback. Paragraph (1) of § 1313 provides that the allowance 
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of drawback shall be subject to compliance with such rules and regula- 
tions as the Secretary of the Treasury shall prescribe. 

The Customs Regulations pertaining to drawback are found in Part 
191 of the Customs Regulations (19 CFR Part 191). Under the Customs 
Regulations (19 CFR Part 191, Subparts B and D), manufacturers or 
producers of articles intended for exportation with drawback under 
§ 1313(a) or (b) must apply for and obtain approval of a drawback con- 
tract (sometimes called a drawback “rate”) describing the manufactur- 
ing or production operations covered and setting forth the conditions 
which are to be met to obtain drawback. 

The general requirements in the Customs Regulations for records, 
storage, and identification pertaining to drawback are found in 19 CFR 
191.22. Section 191.22(c) authorizes the identification for drawback 
purposes of commingled lots of fungible merchandise and articles by 
applying first-in-first-out (FIFO) accounting principles or any other 
accounting procedure approved by Customs. 

Section 191.22(c) was added to the Customs Regulations in its current 
form when the drawback regulations (formerly in Part 22 of the Cus- 
toms Regulations) were revised in 1983 (T.D. 83-212, published in the 
Federal Register on October 14, 1983 (48 FR 46740)). Before this revi- 
sion, the corresponding provision in Part 22 of the Customs Regulations 
(19 CFR 22.4(f)) permitted identification of fungible merchandise and 
articles commingled in storage on the basis of the lot or lots of merchan- 
dise or articles with the lowest drawback value or allowance first, then 
the next-lowest, and so on (i.e., “lower-to-higher”). 

The Notice of Proposed Revision of Part 22 (published in the Federal 
Register on August 26, 1982 (47 FR 37563)) would have limited the 
accounting method for identification of merchandise and articles com- 
mingled in storage to FIFO only (47 FR 37565, 37573). The reason given 
for the introduction of the FIFO accounting procedure was that the then 
existing provision was difficult to administer and inconsistent with 
commercial accounting techniques. Section 191.22(c) was changed to its 
current form when the final revision was issued as T.D. 83-212. The 
change (i.e., permitting other accounting procedures in addition to 
FIFO) was made in response to a comment that identification should 
not be limited to FIFO. Customs stated, in the T.D., that the comment 
was believed to have merit and “[t]herefore, other accounting proce- 
dures such as ‘low-to-high,’ ‘identification,’ and ‘blanket identification’ 
may be used.” (“Identification” is direct or actual identification (i.e., 
identification without recourse to an accounting method such as FIFO) 
and “blanket identification” is similar to lower-to-higher.) 

Customs has issued a number of rulings on the accounting procedures 
which may be used to identify merchandise or articles for drawback pur- 
poses. In a memorandum dated September 3, 1981 (File: 213253), all 
Regional Commissioners were directed to permit the use of FIFO in 
place of lower-to-higher identification and 19 CFR 22.4(f) (requiring 
lower-to-higher identification) was waived pending the promulgation of 
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§ 191.22(c) in the proposed revision of the Customs Regulations per- 
taining to drawback. The reason given for this action was to “* * * create 
savings for both Customs and industry by eliminating an antiquated 
procedure which is not cost effective.” 

In Customs Service Decision (C.S.D.) 79-252, Customs held that fung- 
ible merchandise commingled in storage or manufacture could be iden- 
tified on a FIFO basis for purposes of 19 U.S.C. 1313(b) (see also C.S.D.’s 
79-301 and 79-448). In C.S.D. 82-35, Customs held that when fungible 
merchandise belonging to several persons is commingled in storage, 
each person could identify for drawback purposes his withdrawals on a 
FIFO basis, considering only his inputs and withdrawals. In C.S.D. 
83-54, Customs held that when fungible drawback and non-drawback 
products were commingled in storage, withdrawals for drawback pur- 
poses may be identified against the drawback material in the order of its 
receipt into the commingled storage facility. In C.S.D. 84-82, Customs 
held that when fungible drawback and non-drawback input was placed 
in commingled storage, withdrawals for drawback purposes could be 
identified on a “higher-to-lower” basis against the drawback input com- 
mingled therein. 

In C.S.D. 88-1, Customs held that the use of FIFO for drawback pur- 
poses, as provided for in the above-described rulings, required that the 
products be actually commingled in the same tank and that the FIFO 
procedure must be applied on a date-by-date basis, as illustrated in the 
ruling. (Section 484A, Customs and Trade Act of 1990 (Pub. L. 101-382; 
104 Stat. 629, 707; 19 U.S.C. 1313(p)), provided alternative monthly 
accounting procedures for certain crude petroleum and petroleum 
derivative products in certain conditions. In its directive implementing 
this statute (Customs Directive 3740-006, March 17, 1992), Customs 
stated that the legal principles set forth in C.S.D. 88-1 would continue to 
apply to articles not provided for in § 484A.) 

In 1965 (see T.D. 56487, published in the Federal Register on Septem- 
ber 25, 1965 (30 FR 12280)), Customs published a general drawback 
rate for substitution manufacturing drawback under 19 U.S.C. 1313({b) 
for crude petroleum and petroleum derivatives. General rates are 
manufacturing drawback contracts describing standardized procedures 
(e.g., steel, provided for in T.D. 81-74, or piece goods, provided for in T.D. 
83-73). Because the procedures covered in general rates are standard- 
ized, a manufacturer or producer who can comply with the terms and 
conditions of the general rate may seek application of the general rate to 
its operations through a Customs regional office instead of having to 
apply for and obtain approval from Customs headquarters, as is true of 
specific substitution manufacturing drawback contracts (see 19 CFR 
Part 191, Subparts D and B, respectively). Because of its extreme com- 
plexity, the general drawback rate for crude petroleum and petroleum 
derivatives is an exception to this practice, requiring application to Cus- 
toms headquarters for approval. 
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T.D. 56487 promulgated the general drawback rate for crude petro- 
leum and petroleum derivatives by adding it to the Customs Regulations 
then pertaining to drawback (19 CFR 22.6(g-1); § 22.6 then contained 
the general drawback rates). (When Part 22 of the Customs Regulations 
was revised into Part 191, the general drawback rates were not included 
in the revised regulations, as not being of sufficient general applicability 
for such inclusion. Thereafter, general drawback rates were published 
separately as T.D.’s. The general drawback rate for crude petroleum and 
petroleum derivatives, formerly in 19 CFR 22.6(g-1), was published, 
without substantive change, as T.D. 84—49.) T.D. 56487 provided for a 
monthly period of manufacture, unless a different period was autho- 
rized. T.D. 56487 was issued after very thorough review by the govern- 
ment and after the public was given an opportunity to comment (see 
Notice of Proposed Rule Making, published in the Federal Register on 
June 16, 1965 (30 FR 7756)). 

In the Notice of Proposed Rule Making for T.D. 56487, the reasons 
given for promulgation of the general drawback rate were to meet the 
complex problems of refiners who produce large groups of widely diver- 
sified petroleum products and to provide a better basis for the proper 
allowance of drawback on such products, and to ensure compliance with 
the applicable statutory provision (19 U.S.C. 1313(b)). Although the T.D. 
permitted the designation for drawback of imported crude petroleum or 
petroleum derivatives used at one refinery of a refiner as the basis for 
the allowance of drawback on petroleum products manufactured or pro- 
duced at another refinery of the same refiner, the T.D. applied to 
manufacture or production of the latter, or substitute merchandise, on a 
refinery-by-refinery basis. 

A basic feature of T.D. 56487 was that refiners could, at their option, 
attribute to designated imported crude petroleum or petroleum deriva- 
tives a quantity of an exported petroleum product in excess of the quan- 
tity of that petroleum product actually produced from either the 
designated imported crude petroleum or petroleum derivative or the 
crude petroleum or petroleum derivative that was substituted for the 
designated import. This feature, called “producibility,” permits draw- 
back to be claimed on a given quantity of designated imported crude 
petroleum or petroleum derivatives up to the quantity of an exported 
petroleum product which could have been produced from the designated 
imported crude petroleum or petroleum derivatives. Under the produci- 
bility concept, as provided for in T.D. 56487, a refiner is not required to 
establish that the exported articles were actually produced from the 
substituted crude petroleum or petroleum derivatives; the refiner need 
only show that the exported articles could have been produced from the 
designated imported crude petroleum or petroleum derivative. 

The application of the producibility concept to petroleum refinery 
operations is illustrated in the following example, quoted from the rul- 
ing published as T.D. 78-419. 
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Suppose that 100 barrels of crude petroleum are refined into 10 
products in equal amounts, including 10 barrels of motor gasoline. 
One half of the crude is imported duty-paid, which can be desig- 
nated for drawback, and one half (50 barrels) is domestic of the 
same kind and quality. Only the motor gasoline is exported. 

The production standards for petroleum, unlike those for most 
chemicals, are subject to variation at the election of the refiner. In 
other words, the refiner could have produced 91 barrels of motor 
gasoline from 100 barrels of crude [i.e. Class III], had he wanted to. 

To require the refiner to designate a quantity of imported crude 
sufficient to have produced concurrently each product actually pro- 
duced, whether or not exported, would either require him to desig- 
nate more than the 50 barrels of imported crude that was used, or to 
accept drawback on only 5 barrels (one-half) of the total quantity of 
motor gasoline exported. 

On the other hand, disregarding the nonexported products for 
the purpose of determining the quantity of imported crude to desig- 
nate, it is clear that up to 91 percent of the 50 barrels of imported 
crude could have been refined into motor gasoline. Therefore, the 
refiner would have to designate only slightly more than 10 barrels 
of imported crude to cover all of the motor gasoline exported. This is 
the Treasury Department position. 


The quantity ofa given petroleum product which could have been pro- 
duced from a given quantity of crude petroleum or petroleum derivative 
is determined on the basis of “Industry Standards of Potential Produc- 
tion on a Practical Operating Basis.” These standards were published in 
T.D. 66-16. The standards listed the quantity of 17 petroleum products 
which could have been produced from four classes of crude petroleum 
and 12 petroleum derivatives (e.g., the producibility percentages for 
class III crude petroleum for motor gasoline and aviation gasoline are 91 
and 40 respectively, meaning that 91 gallons of motor gasoline or 40 gal- 
lons of aviation gasoline could be produced from 100 gallons of class III 
crude petroleum). 

In addition to establishing procedures for the use of the concept of 
producibility for the refining of crude petroleum and petroleum deriva- 
tives, T.D. 56487 divided crude petroleum and petroleum derivatives 
into classes for purposes of determining same kind and quality. (In order 
to claim drawback under 19 U.S.C. 1313(b) on the exportation of articles 
manufactured from domestic or other merchandise substituted for des- 
ignated imported merchandise, the designated imported merchandise 
and the substituted merchandise must be of the same kind and quality.) 
Four classes, based on API gravity, were established. Crude petroleum 
in any one class would be considered as being of the same kind and qual- 
ity as any other crude petroleum included in the same class and any 
named petroleum derivative in any class would be considered as being of 
the same kind and quality as the same named derivative in the same 
class. As stated above, under T.D. 56487, a refiner was not required to 
establish that the crude petroleum or petroleum derivative used to pro- 
duce the exported article was of the same kind and quality as the desig- 
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nated imported crude petroleum or petroleum derivative; the refiner 
was required to establish that this could have been the case. (I.e., If a 
refiner used different classes of crude petroleum during a production 
period subject to different standards of producibility, the refiner was 
required to establish only that a sufficient quantity, taking into consid- 
eration the applicable standards of producibility, of crude petroleum of 
the same class as the designated imported crude petroleum was used in 
the refinery during the period; not that it was actually used for the pro- 
duction of exported article.) 

Distribution of drawback among the products produced during a pro- 
duction period under T.D. 56487 is based on the relative values of all 
products manufactured or produced during the production period, as of 
the time of separation of the products. (The time of separation of the 
products is considered to be the monthly period of production.) Relative 
values are stated in terms of drawback factors, which attach to each of 
the products manufactured or produced during the production period. 
(E.g., If, under T.D. 56487, crude petroleum was used to produce 50 bar- 
rels of motor gasoline valued at $30 per barrel, 25 barrels of distillate oils 
valued at $20 per barrel, and 25 barrels of all other petrochemical prod- 
ucts valued at $80 per barrel, the drawback factors would be: motor gas- 
oline—.75; residual oils—.5; and all other petrochemical products—2.) 
The quantity of crude petroleum which may be designated for the 
exportation of a particular product is determined by multiplying the 
quantity of the article exported by the drawback factor. (E.g., In the 
above example if 10 barrels of motor gasoline were exported, 7.5 barrels 
of crude petroleum could be designated; if 10 barrels of petrochemical 
products were exported, 20 barrels of crude petroleum could be desig- 
nated.) 

T.D. 56487 emphasized the statutory requirement that the total 
amount of drawback allowed may never exceed 99 percent of the duty 
paid on the designated imported merchandise. To ensure compliance 
with this requirement, the T.D. provided that the exportation of a given 
quantity of a manufactured product affords a proper basis for the allow- 
ance of drawback only to the extent that the product could have been 
produced in that quantity (together with the quantities of related prod- 
ucts produced concurrently) from the designated imported crude petro- 
leum or petroleum derivatives. The T.D. provided that this requirement 
meant that such concurrent production must be practicably possible by 
ordinary manufacturing techniques. 

T.D. 56487 contained explicit accounting procedures for manufac- 
tured articles. When the inventory of a particular product contained 
product with different drawback factors (e.g., if the inventory of motor 
gasoline was from more than one month’s production, each month’s 
quantity could have a different drawback factor), withdrawals from the 
inventory for exports were required to be “[flrom lowest [factor] on 
hand”, withdrawals for drawback deliveries (i.e., for further manufac- 
ture resulting in a product on which drawback could be claimed) were 
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required to be “[from] lowest on hand after exports are deducted”, and 
withdrawals for domestic (non-drawback) shipments were required to 
be “[f]rom earliest on hand after [withdrawals for export and drawback 
deliveries] are deducted.” 

The basis for the above accounting procedures is explained in the 
Notice of Proposed Rule Making for T.D. 56487, in which it is stated, 
“(t]he total amount of drawback allowable * * * shall be computed by 
multiplying the quantity of product exported by the drawback factor for 
that product, with due consideration for the ‘lower-to-higher’ principle 
established in [19 CFR 22.4(f)].” (Emphasis added.) 

Customs has been requested to amend T.D. 84—49 (as stated above, 
when the Customs Regulations pertaining to drawback were revised in 
1983, the general drawback rate for crude petroleum and petroleum 
derivatives was not included in the revised regulations but was subse- 
quently published, without substantive change from its initial publica- 
tion as T.D. 56487, as T.D. 84-49) to permit the accounting for 
withdrawals for export and for drawback deliveries from the inventory 
of a particular product containing product with different drawback fac- 
tors on the basis of FIFO or higher-to-lower. The basis for this request is 
stated to be that when T.D. 56487 was published, Customs permitted 
such accounting only on a lower-to-higher basis but now other bases of 
accounting, including FIFO and higher-to-lower are permitted. 

It is Customs position that the above-described rationale for amend- 
ing T.D. 84-49 to permit the accounting on a FIFO basis in the described 
situation has merit (although, in the interest of administrative simplic- 
ity, Customs believes that the order of such withdrawals should con- 
tinue to be the same; i.e., first exports, then drawback deliveries, then 
domestic shipments). The reasons given for the introduction of FIFO to 
accounting procedures for drawback still apply; i.e., that FIFO is less 
difficult to administer and is consistent with commercial accounting 
procedures (see, e.g., Miller’s Comprehensive GAAP Guide (1985), page 
2401 et seq., Inventory Pricing and Methods). The basis for requiring 
use of the lower-to-higher accounting procedure in this situation was 
that that was the only accounting procedure permitted to be used for 
drawback at the time. Customs position has now changed. Further- 
more, we note that under T.D. 84—49, there are procedures guaranteeing 
that the total amount of drawback allowed may never exceed 99 percent 
of the duty paid on the designated imported merchandise, as required by 
the drawback law. 

However, it is Customs position that T.D. 84-49 should not be 
amended to permit the accounting on a higher-to-lower basis and, fur- 
thermore, that C.S.D. 84-82, the only published Customs ruling permit- 
ting higher-to-lower accounting for drawback purposes, as well as any 
unpublished Customs rulings to the same effect, should be revoked. As 
described above, when the Customs Regulations on drawback were 
revised in 1983 and the use of FIFO, or any other accounting procedure 
approved by Customs, was authorized, the applicable provision (19 CFR 
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191.22(c)) was modified from that proposed in the Notice of Proposed 
Rule Making for the revision. In the Notice of Proposed Rule Making, 
only FIFO would have been permitted. In the Final Revision it was 
explained that this change was in response to a comment which was 
found to have merit, and therefore other accounting procedures could be 
used. Illustrations of these other accounting procedures were given. The 
illustrative accounting procedures (“low-to-high”, “identification”, and 
“blanket identification”) are either as conservative as the lower-to- 
higher procedure then permitted or consist of direct identification with- 
out recourse to an accounting system. 

Each of the illustrative accounting procedures referred to in the Final 
Revision of the Customs Regulations on drawback is either revenue 
neutral or favors the Government. When a drawback claimant uses an 
accounting system to identify merchandise or articles for drawback pur- 
poses, it does so for its own convenience (i.e., to avoid having to physi- 
cally identify the merchandise or articles). It is Customs position that 
any accounting procedure authorized under 19 CFR 191.22(c) must be 
revenue neutral or favorable to the Government. Furthermore, it is 
Customs position that any such authorized accounting procedure must 
be consistent with commercial accounting procedures, as is true of 
FIFO, must be consistent with the accounting procedures generally 
used by the drawback claimant, and must be consistent with ease of 
administration. 


AUTHORITY 


This notice is published in accordance with §§ 177.9 and 177.10, Cus- 
toms Regulations (19 CFR 177.9, 177.10). 


COMMENTS 


Before adopting this proposed change in position, consideration will 
be given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury 
Department Regulations (31 CFR 103.11(b)), on regular business days 
between the hours of 9:00 and 4:30 p.m. at the Regulations Branch, 
Franklin Court, 1099 14th Street, N.W., Suite 4000, Washington, D.C. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: June 9, 1994. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 28, 1994 (59 FR 33322)] 





U.S. CUSTOMS SERVICE 


ERRATA 


CHANGE OF RESTRICTION STATUS FOR PARALLEL IMPORTS 
(“GRAY MARKET”) TRADEMARKS 


In Customs BULLETIN, Vol. 26, No. 8, published February 19, 1992, for 
the IPR Recordations Added in December 1991, make the following 
corrections: 


Page 11: 
Line 38: 
Recordation No. TMK 91 00672, “Obsession”, Calvin 
Klein Cosmetic Corp.: 
Correct the Restricted Code to read “N”. 
Line 40: 


Recordation No. TMK 91 00674, “Eternity”, Calvin Klein 
Cosmetic Corp.: 
Correct the Restricted Code to read “N”. 


In Customs BULLETIN, Vol. 27, No. 16, published April 21, 1993, for 


the IPR Recordations Added in February 1993, make the following 
corrections: 


Page 15, line 50: 


Recordation No. TMK 93 00170, “Configuration of a Bottle” 
(for use with “Eternity” Products) Trademark, Calvin Klein 
Cosmetic Corp.: 


Correct the Restricted Code to read “N”. 
Correction or information to update files may be sent to U.S. Customs 


Service, IPR Branch, 1301 Constitution Avenue NW (Franklin Court), 
Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: June 23, 1994. 


JOHN F. Arwoop, 
Chief, 
Inte!lectual Property Rights Branch. 








U.S. Customs Service 
Proposed Rulemaking 


19 CFR Parts 141 and 177 


WITHDRAWAL OF PROPOSED CUSTOMS REGULATIONS 
AMENDMENTS RELATING TO TARIFF DESIGNATION ON 
ENTRY DOCUMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of withdrawal. 


SUMMARY: This document withdraws proposed amendments to the 
Customs Regulations which would have provided that a person, having 
received written notice from a Customs official of the Customs designa- 
tion of the duty/statistical reporting number for imported merchandise, 
must provide that designation to Customs on the entry summary (Cus- 
toms Form 7501) or other applicable forms. The proposed amendments 
also would have provided that a failure to furnish the required designa- 
tion may subject the person to a claim for monetary penalty under 19 
U.S.C. 1592. In view of the subsequent enactment of Customs modern- 
ization legislation which amended the statutes upon which the pub- 
lished proposals were based, those proposals are now outdated and 
therefore should be withdrawn. 


DATE: Withdrawal effective June 27, 1994. 


FOR FURTHER INFORMATION CONTACT: Charles Ressin, Penal- 
ties Branch (202-482-6950). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On September 28, 1987, Customs published a document in the Fed- 
eral Register (52 FR 36279) proposing to amend § 141.61(e), Customs 
Regulations (19 CFR 141.61(e)) to provide that an importer or customs 
broker, having received any of several specified types of written notice 
from a Customs official of the Customs designation of the duty/statisti- 
cal reporting number applicable to imported merchandise (or, in the 
case of a broker, where the broker has actual knowledge that his import- 
er-client received such notice), must provide that designation to Cus- 
toms on the entry summary (Customs Form 7501) or other applicable 
forms filed by the importer or broker. In addition, § 141.61(e) would 
have been amended to provide that a failure to provide the required des- 
ignation may subject the importer or broker to a claim for monetary 
penalty under section 592, Tariff Act of 1930, as amended (19 U.S.C. 
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1592). The document also proposed to amend § 177.8, Customs Regula- 
tions (19 CFR 177.8), by adding thereto a cross-reference to the require- 
ments in Subpart E of Part 141 relating to presentation of entry papers. 

In support of the proposed regulatory amendments, Customs noted at 
that time that: (1) section 484(a)(1)(B), Tariff Act of 1930, as amended 
(19 U.S.C. 1484(a)(1)(B)), required that an importer of record file with 
Customs documentation to, among other things, enable a Customs offi- 
cer to properly assess duties on imported merchandise, collect accurate 
statistics, and determine whether any other applicable requirement of 
law is met; and (2) section 500, Tariff Act of 1930, as amended (19 U.S.C. 
1500), placed the obligation on Customs to “ascertain the classification 
and rate of duty applicable to [imported] merchandise.” Customs fur- 
ther pointed out that because of substantial increases in annual import 
volume and as a result of the development of the Automated Commer- 
cial System (ACS), more accurate reporting data had become necessary 
and Customs had to place increased reliance upon information con- 
tained in entry documents. Thus, the proposed regulatory amendments, 
if adopted as a final rule, would have enabled Customs to better carry 
out its statutory duty under 19 U.S.C. 1500 and would have assisted Cus- 
toms in establishing one of the levels of culpability necessary to consti- 
tute a violation under 19 U.S.C. 1592 in appropriate cases. 

As aresult of the subsequent adoption of Customs modernization leg- 
islation (Title VI of Public Law 103-182, 107 Stat. 2057, 2170), the legal 
basis for the proposals set forth in the published document has been 
altered somewhat. In this regard Customs notes that, in furtherance of 
the principle of informed compliance, sections 637 and 638 of Public 
Law 103-182 amended 19 U.S.C. 1484 and 1500, inter alia, by shifting, 
from Customs to the importer of record, the legal responsibility for ini- 
tially valuing, classifying and determining the rate of duty applicable to 
imported merchandise and by imposing on the importer of record a “rea- 
sonable care” standard in carrying out that responsibility. 

Since the published proposals have become outdated by virtue of the 
statutory changes described above, Customs believes it is preferable at 
this time to withdraw them. Customs intends to look at this matter fur- 
ther in connection with the overall review of the Customs Regulations 
for purposes of implementing the Customs modernization provisions, 
with a view to possible publication of new proposals for public comment 
at a future date. Until any such further public notice procedures are con- 
cluded, Customs will enforce existing statutory and regulatory require- 
ments in this matter on a case-by-case basis. 

SAMUEL H. BANkKs, 
Acting Commissioner of Customs. 


Approved: June 14, 1994. 
JOHN P Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 27, 1994 (59 FR 32942)] 





U.S. Court of Appeals for the 
Federal Circuit 


PPG Inpustrigs, INC., PLAINTIFF-APPELLANT v. UNITED STATES, VITRO 
FLotapo, S.A., AND VIDRIO PLANO DE Mexico, S.A., DEFENDANTS- 
APPELLEES 


Appeal No. 89-1520 
(Decided November 3, 1992) 


Terence P Stewart, Stewart & Stewart, of Washington, D.C., argued for plaintiff-appel- 
lant. Of counsel was David Scott Nance. 

Jane E. Meehan, Attorney, Commercial mitigation Branch, Department of Justice, of 
Washington, D.C., argued for defendants-appellees, The United States. With her on the 
brief were Stuart M. Gerson, Assistant Attorney General and David M. Cohen, Director. 
Also on the brief were Wendell Willkie, IJ, General Counsel, Stephen J. Powell, Chief Coun- 
sel for Import Administration and Diane M. McDevitt, Attorney-Advisor, Office of the 
Chief Counsel for Import Administration, U.S. Department of Commerce, of Washington, 
D.C. David R. Amerine, Brownstein Zeidman & Schomer, of Washington, D.C., argued for 
defendants-appellees, Vitro Flotado, S.A. and Vidrio Plano De Mexico, S.A. With him on 
the brief was Irwin P Altschuler. 


Appealed from: U.S. Court of International Trade. 
Judge CARMAN. 


Before MicHEL, Lourig£, and CLEVENGER, Circuit Judges. 


MIcHEL, Circuit Judge. 

PPG Industries, Inc. appeals the judgment of the United States Court 
of International Trade holding (1) that substantial evidence supports 
the United States International Trade Administration’s (ITA) deter- 
mination that the parties to the suspension agreement did not receive 
prohibited countervailable Certificados de Devolucion de Impuesto 
(CEDIs) during the period of review, (2) that Fidelicomiso para la Cober- 
tura de Riesgos Cambiarios (FICORCA) is not a countervailable pro- 
gram because its benefits are not provided to a specific enterprise or 
industry, or group of enterprises or industries, and (3) that no grounds 
were shown that the suspension agreement must be terminated. PPG 
Indus., Inc. v. United States, 712 F Supp. 195 (CIT 1989) [hereinafter 
PPG II]. Because the Court of International Trade and the ITA did not 
erroneously construe applicable law, the findings of the ITA are sup- 
ported by substantial evidence, and the ITA did not abuse its discretion, 
we affirm. 


I. BACKGROUND 


On September 16, 1983, PPG filed a petition with the ITA alleging 
that the Mexican government subsidized the production and export of 
float glass manufactured in Mexico. See Unprocessed Float Glass From 
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Mexico, 48 Fed. Reg. 47,039 (Dep’t Comm. 1983) (initiation of investiga- 
tion). In its petition, PPG identified six programs, including FICORCA! 
and CEDI,? which are at issue in this case, as providing subsidies with 
respect to Mexican float glass. Id. at 47,040. 

The FICORCA program is 


a trust fund set up by the Mexican government and the Bank of 
Mexico operating through the country’s credit institutions. All 
Mexican firms with registered debt in foreign currency and payable 
abroad to Mexican credit institutions or to foreign financial entities 
or suppliers may purchase, at a controlled rate, the amount in dol- 
lars necessary to pay principal on the loan. All loans which are cov- 
ered by the program must be long-term or be restructured on a 
long-term basis. The program was terminated December 20, 1982. 


Unprocessed Float Glass From Mexico, 49 Fed. Reg. 23,097, 23,099 
(Dep’t Comm. 1984) (final affirmative countervailing duty determina- 
tion). Despite the termination of the program, those Mexican companies 
with foreign debt incurred before December 20, 1982 are eligible to draw 
from the fund. 

The CEDI program issues “CEDIs” which are 


tax certificate(s] issued by the government of Mexico in an amount 
equal to a percentage of the f.0.b. value of the exported merchandise 
or, if national insurance and transportation are used, a percentage 
of the c.i.f. value of the exported product. The CEDIS are nontrans- 
ferable and may be applied against a wide range of federal tax liabi- 


lities (including payroll taxes, value-added taxes, federal income 
taxes, and import duties) over a period of five years from the date of 
issuance. 


Unprocessed Float Glass From Mexico, 48 Fed. Reg. 56,095, 56,097 
(Dep’t Comm. 1983) (preliminary affirmative countervailing duty 
determination). 

The ITA conducted a countervailing duty investigation and prelimi- 
narily determined that the Mexican government had bestowed certain 
countervailable subsidies upon defendant Mexican float glass manufac- 
turers. Id. at 56,095. With respect to FICORCA, the ITA preliminarily 
determined that the program was not used during the period of inves- 
tigation, and with respect to CEDI, the ITA preliminarily determined 
that the Mexican government had suspended the program. Id. at 56,096. 

Pursuant to 19 U.S.C. § 1671c(b), the ITA and the two Mexican 
manufacturers and exporters of float glass to the United States, Vitro 
Flotado, S.A. (Flotado) and Vidrio Plano de Mexico, S.A. (Plano), 
entered into a suspension agreement? in which the Mexican companies 


1FICORCA is the acronym for “Fidelicomiso para la Cobertura de Riesgos Cambiarios” (Trust Fund for the Coverage 
of Exchange Risks). 
“CEDI is the acronym for “Certificado de Devolucion de Impuesto” (Tax Certificate Program) 
3Section 1671c(b) authorizes suspension agreements 
ifthe oe of the country in which the subsidy practice is alleged to occur agrees, or exporters who account 
for substantially all of the imports of the merchandise which is the subject of the investigation agree—(1) to elimi- 
nate the subsidy completely * * *. 
19 U.S.C. § 1671¢(b) (1988). 
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agreed to renounce all countervailable benefits from the Mexican gov- 
ernment, including any direct or indirect CEDI benefits. Unprocessed 
Float Glass From Mexico, 49 Fed. Reg. 7264, 7267 (Dep’t Comm. 1984) 
(notice of suspension of countervailing duty investigation). 

The suspension agreement includes provisions to assist the ITA in 
monitoring the Mexican companies’ compliance with the agreement. 
These provisions require the float glass companies to provide the ITA 
with any information and documentation the ITA deems necessary to 
demonstrate compliance. Jd. at 7268. The agreement also requires the 
Mexican companies to file certificates of compliance on a regular basis 
with the ITA. Jd. 

At the request of PPG, the ITA continued its countervailing duty 
investigation despite the suspension agreement. See 19 U.S.C. 
§ 1671c(g) (1988). In its final determination, the ITA concluded, inter 
alia, that FICORCA was not countervailable. Unprocessed Float Glass 
From Mexico, 49 Fed. Reg. at 23,099. The ITA further determined that 
Mexico had suspended the CEDI program and that the float glass com- 
panies did not use any CEDIs during the period of investigation. Id. at 
23,100. Additionally, in response to an allegation by PPG that an “extra- 
CEDI” program existed, the ITA verified that the float glass companies 
did not receive any such “extra-CEDIs” and concluded that no such pro- 
gram existed. Id. at 23,099. 

PPG appealed the ITA’s final countervailing duty determination and 
the execution of the Mexican float glass suspension agreement to the 
U.S. Court of International Trade, which upheld the decision of the ITA. 
PPG Indus., Inc. v. United States, 662 F Supp. 258, 260 (CIT 1987). PPG 
then appealed portions of the Court of International Trade’s decision 
relating to the ITA’s final countervailing duty determination to this 
court. Although a member of the panel dissented regarding the counter- 
vailability of a program not in issue in this appeal,* the panel unani- 
mously agreed that FICORCA is not countervailable. PPG Indus., Inc. v. 
United States, 928 F.2d 1568, 1578 (Fed. Cir. 1991) [hereinafter PPG I]. 

In addition to appealing the ITA’s final countervailing duty deter- 
mination and the suspension agreement, PPG also requested the ITA to 
review compliance with the suspension agreement. As a part of its inves- 
tigation to determine compliance, the ITA submitted several questionn- 
aires to the Mexican government and to the signatories. In response to 
the questionnaires, the Mexican government indicated that the CEDI 
program had been suspended on August 25, 1982, and had not been 
reactivated. The Mexican government also indicated that Fomento de 
Comercio Exterior (FCE), an export consortium belonging to the Vitro 
group of companies, did not sell or trade internationally any product, 
including float glass. The Mexican government further responded that 
neither Plano nor Flotado had dealings with FCE in connection with 
sales to the United States. 


4The dissent disagreed on the application of the specificity test to the natural gas pricing policy because ITA failed to 
investigate disproportionate impact on glass makers. 928 F.2d 1568, 1581 (Fed. Cir. 1991) (Michel, J., dissenting). 
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The ITA later verified these responses by visiting the Mexican agen- 
cies responsible for administering these programs, the two signatory 
companies, and their parent company, Vitro, S.A. The ITA reviewed the 
financial records and accounts, tax returns and import and export 
records of both signatory companies, and Vitro, S.A.’s audited financial 
statements which contained the consolidated records of all firms in the 
Vitro group of companies. Additionally, the ITA verified that the signa- 
tories to the suspension agreement did not receive any pass-through 
CEDI benefits from FCE by confirming that the business relationship 
between FCE and Flotado and Plano was terminated prior to the sign- 
ing of the suspension agreement. 

During the period of investigation, PPG also requested the ITA to 
reevaluate the countervailability of the FICORCA program in light of 
new information it submitted. The new information submitted con- 
cerned the number of Mexican firms which participated in the 
FICORCA program. PPG alleged that the new information established 
that the FICORCA program was countervailable because the Mexican 
government limited eligibility for the FICORCA program to companies 
with long term foreign debt incurred before December 20, 1982, and 
that, as a result of these eligibility requirements, only a small portion of 
Mexican companies was eligible to participate in the program. 

Based on its investigation and verification, the ITA finally deter- 
mined that the Mexican signatories had complied with the suspension 
agreement.° Unprocessed Float Glass From Mexico, 51 Fed. Reg. 44,503 
(Dep’t Comm. 1986) (final results of countervailing duty administrative 
review). Specifically, the ITA found that neither Flotado nor Plano bene- 
fitted from CEDIs directly. Additionally, because the float glass produc- 
ers had ended their relationship with FCE in January 1984, the 
signatories did not receive any pass-through CEDI benefits from FCE. 
Id. at 44,504. The ITA also rejected PPG’s assertion that the new evi- 
dence submitted by PPG required Commerce to reach a different con- 
clusion regarding the countervailability of the FICORCA program. The 
ITA again concluded that the FICORCA program is not countervailable. 
Id. 

PPG appealed this final determination to the Court of International 
Trade. The Court of International Trade held, inter alia, that substan- 
tial evidence supports the ITA’s determination that the parties to the 
suspension agreement did not receive countervailable CEDIs or extra- 
CEDIs (directly or indirectly) during the period of review and that 
FICORCA is not countervailable because it is not limited, de facto, toa 
specific enterprise or industry, or group of enterprises or industries. 
PPG II, 712 F. Supp. at 201. Additionally, by affirming the ITA’s deter- 
minations regarding FICORCA and CEDIs, the Court of International 
Trade implicitly held that the ITA acted properly by not terminating the 
suspension agreement. The present appeal is from that decision. 


5he ITA had preliminarily reached this same conclusion. The ITA’s preliminary determination is reported at 51 
Fed. Reg. 37,319 (1986). 
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II. STATEMENT OF ISSUES 

1. Does substantial evidence support the ITA’s determination that the 
parties to the suspension agreement did not receive countervailable 
CEDIs during the period of review? 

2. Does substantial evidence support the ITA’s determination 
that FICORCA does not provide benefits to a specific enterprise or 
industry, or group of enterprises or industries and is therefore not 
countervailable? 

3. Does substantial evidence support the ITA’s decision not to termi- 
nate the suspension agreement and was its decision within the limits of 
its discretion? 


III. STANDARD OF REVIEW 

In reviewing the ITA’s determination, the Court of International 
Trade was guided by the standard of review set forth in 19 U.S.C. 
§ 1516a(b)(1) (1988). That section provides that the Court of Interna- 
tional Trade “shall hold unlawful any determination, finding, or conclu- 
sion found—(B) * * * to be unsupported by substantial evidence on the 
record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1). To determine whether the Court of International Trade 
correctly applied that standard in reaching its decision, this court must 
apply anew the statute’s express standard of review to the agency’s 
determination. Atlantic Sugar, Ltd. v. United States, 744 F2d 1556, 
1559 (Fed. Cir. 1984). Therefore, we must affirm the Court of Interna- 
tional Trade unless we conclude that the ITA’s determination is not sup- 
ported by substantial evidence or is otherwise not in accordance with 
law. 

Substantial evidence is “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.” Matsushita Elec. 
Indus. Co., Ltd. v. United States, 750 F.2d 927, 933 (Fed. Cir. 1984) (quot- 
ing Consolidated Edison Co. v. NLRB, 305 US. 197, 229 (1938)). “[T)he 
possibility of drawing two inconsistent conclusions from the evidence 
does not prevent an administrative agency’s finding from being sup- 
ported by substantial evidence.” Jd. (quoting Consolo v. Federal Mari- 
time Comm’n, 383 U.S. 607, 619-20 (1966)). “[T)he question is whether 
there [is) evidence which could reasonably lead to the [agency’s) conclu- 
sion.” ICC Indus., Inc. v. United States, 812 F.2d 694, 698 (Fed. Cir. 1987) 
(quoting Matsushita, 750 F.2d at 933). 


IV. ANALYSIS 


A. CEDIs: 

PPG argues that the ITA’s conclusion that neither Flotado nor Plano 
received CEDIs directly or indirectly is not supported by substantial evi- 
dence. In support of its argument, PPG points to evidence of record that 
arguably shows that payments were made under the CEDI program 
after its alleged suspension date and that such payments were received 
by members of the Vitro group, including FCE. PPG also points to evi- 
dence that arguably shows that payments were made under the “extra- 
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CEDI” program to FCE, after the alleged suspension date of the CEDI 
program. 

Even if such evidence does suggest that FCE received CEDI or extra- 
CEDI benefits after the alleged suspension date, it does not negate the 
fact that substantial evidence in the record shows that neither Flotado 
nor Plano received any CEDI benefits, directly or indirectly via FCE, 
during the period of review. Because we are reviewing compliance with 
the suspension agreement, to which only Flotado and Plano are parties, 
the relevant inquiry is whether or not they received any benefits during 
the period of review, not whether any other member of the Vitro group 
or FCE received benefits. The Mexican government’s responses to the 
questionnaires submitted to it indicated that neither Flotado nor Plano 
received CEDI or extra-CEDI benefits directly or indirectly. The Mexi- 
can government also indicated that neither Flotado nor Plano had any 
dealings with FCE, and therefore FCE did not pass any benefits through 
to either Flotado or Plano. As set forth in the “BACKGROUND” sec- 
tion, the ITA conducted a thorough verification of all of the information 
it received from the Mexican government and the signatories. The ITA’s 
conclusion that neither Flotado nor Plano received any CEDI benefits 
is, we conclude, supported by substantial evidence. 

PPG also points to a Plano tax return which shows an amount listed 
under “CEDI” to show that Plano received CEDI benefits after the 
CEDI program was supposedly terminated. In its investigation to deter- 
mine compliance with the suspension agreement, the ITA learned that 
the amount listed under “CEDI” was not a CEDI of the type proscribed 
by the terms of the suspension agreement, but was actually a duty draw- 
back.® Because compliance with the terms of the suspension agreement 
is all that was being reviewed, the ITA properly concluded that the duty 
drawback entry was of no moment.’ 

Finally, PPG argues that the ITA applied the wrong legal test in mak- 
ing its determination regarding CEDIs.® In particular, PPG argues that 
the ITA should not have ignored the fact that payments were received by 
other members of the Vitro group, including FCE, because the focus of 
the countervailing duty law is upon the bestowal of a bounty or grant 
upon merchandise exported to the United States, not the identity of the 
recipient of the bounty.’ Because 19 U.S.C. § 1303(a)(1) requires coun- 
tervailing duties to be imposed if a product is subsidized, PPG argues 


6a duty drawback is a rebate on import duties paid on imported raw materials incorporated in export products. See 19 
US.C. § 1313 (1988). 
“Whether or not the duty drawback was excessive, thus requiring the imposition of countervailing duties, is not an 
issue in this appeal. 
8The United States and the float glass manufacturers argue that this argument should not be considered because it is 
; gu gu 
raised for the first time on appeal. See Hormel v. Helvering, 312 U.S. 552, 556 (1941). However, because the record 
shows that the issue was raised before the CIT, we must consider the argument. 
919 US.C. § 1303(a)(1) provides: 
{W]henever any country * * * shall pay or bestow, directly or indirectly, any bounty or grant upon the manufacture 
or production or export of any article or merchandise manufactured or produced in such country * * * then upon 
the importation of such article or merchandise into the United States * * * there shall be levied and paid, in all such 
cases, in addition to any duties otherwise imposed, a duty equal to the net amount of such bounty or grant, however 
the same be paid or bestowed. 
19 U.S.C. § 1303(a)(1) (1988). 
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that the ITA should have investigated whether the product was subsi- 
dized through other members of the Vitro group or FCE, i.e., whether 
benefits were received by other members of the Vitro group or FCE. 

The United States and the float glass manufacturers argue that sec- 
tion 1303(a)(1) must be read in conjunction with section 1671c(b) which 
authorizes suspension agreements 


if the government of the country in which the subsidy practice is 

alleged to occur agrees, or exporters who account for substantially 

all of the imports of the merchandise which is the subject of the 

investigation agree—(1) to eliminate the subsidy completely * * *. 
19 U.S.C. § 1671c(b). In this case, the exporters who account for sub- 
stantially all of the imports are signatories to the agreement. It was they 
who agreed to eliminate the subsidies completely. The suspension agree- 
ment itself states that Flotado and Plano are the only known manufac- 
turers and exporters of float glass and that they account for over 85 
percent of the exports from Mexico to the United States. Unprocessed 
Float Glass From Mexico, 49 Fed. Reg. at 7267. Therefore, in reviewing 
compliance with the suspension agreement, it was appropriate for the 
ITA to first confirm that these two producers continue to account for 
substantially all Mexican float glass exports to the United States and 
then to investigate whether they received any benefits during the period 
of review.!°, So long as it can establish that no benefits were indirectly 
passed to the signatories, it was not necessary for the ITA to investigate 
whether benefits were received by other members of the Vitro group or 
FCE. 

PPG argues that the Mexican government provided inaccurate 
information to the ITA regarding the status of the CEDI program and 
the extra-CEDI program and regarding FCE’s involvement in the sale 
or trade of float glass. PPG concludes, therefore, that the ITA’s inves- 
tigation was inadequate. Because the facts and allegations cited by PPG 
in support of its contentions do not cast doubt on the weight of the evi- 
dence supporting the ITA’s conclusion that the signatories to the sus- 
pension agreement did not receive CEDI benefits, the ITA did not abuse 
its discretion by failing to investigate further. At best, the facts cited by 
PPG raise questions as to whether any other members of the Vitro group 
of companies received CEDI benefits. As explained above, the relevant 
inquiry is whether the signatories to the suspension agreement received 
benefits. Because neither FCE nor any other member of the Vitro group 
passed benefits indirectly to the signatories, whether they themselves in 
fact received benefits is irrelevant. 

Furthermore, PPG I reiterated well-settled precedent that “the Sec- 
retary of Commerce through the ITA has been given great discretion in 
administering the countervailing duty laws.” PPG I, 928 F.2d at 1571. 
Cf Melamine Chem., Inc. v. United States, 732 F.2d 924, 929 (Fed. Cir. 
1984) ( “Congress has afforded Commerce considerable latitude and 


10ppG’s assertion that “(t]he identity of the recipient of the bounty is irrelevant” is without merit, ifit means that an 
exporter totally unrelated to the recipient of the bounty could be required to pay a countervailing duty. 
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discretion in implementing the antidumping duty laws.”). This includes 
the discretionary authority to determine the extent of investigation and 
information it needs in order to determine whether a respondent 
received any countervailable benefit. See Monsanto Co. v. United States, 
698 F. Supp. 275, 283 (CIT 1988) (declining to order the ITA to conduct 
further investigation). Therefore, for this court to reverse and remand 
for further investigation, PPG would have to show that the ITA abused 
its discretion in not conducting further investigation. PPG has not even 
shown that the alleged inaccurate information addresses the issue at 
hand, i.e., receipt of benefits by either Flotado or Plano, or that it casts 
doubt on the reasonableness of the ITA’s conclusions, i.e., that neither 
Flotado nor Plano received any benefits. Accordingly, PPG has not 
shown that the ITA abused its discretion in declining to investigate 
further. 

We conclude that substantial evidence supports the ITA’s finding that 
neither Plano or Flotado received CEDI or extra-CEDI benefits directly 
or indirectly and that the ITA utilized the proper legal test in reaching 
this conclusion. 


B. FICORCA: 

The United States initially argues that the doctrine of issue preclu- 
sion bars this court from relitigating the holding in PPG I that the 
FICORCA program is not countervailable. The Court of International 
Trade set forth the proper test for determining when issue preclusion 
should take effect. PPG IJ, 712 F. Supp. at 199. in particular, the defen- 
dant must show: 


(i) the issue previously adjudicated is identical with that now 
presented, 

(ii) that issue was “actually litigated” in the prior case, 

(iii) the previous determination of that issue was necessary to the 
end-decision then made, and 

(iv) the party precluded was fully represented in the prior action. 


Thomas v. General Servs. Admin., 794 F.2d 661, 664 (Fed. Cir. 1986). 
Because the factual record regarding FICORCA is different in the 
instant case,!! the Court of International Trade correctly concluded 
that “there has not been a sufficient demonstration that the issues 
sought to be precluded as previously adjudicated are identical with the 
issues now presented.” PPG II, 712 F. Supp. at 199. 

That is not to say, however, that the new information in the record 
materially affects or contradicts any fact-findings upon which this court 
relied in deciding that the FICORCA program is not countervailable. 
Indeed, to the extent that the new information does not materially affect 
the basis of this court’s decision in PPG I, this court must follow its prior 
decision. See Zenith Radio Corp. v. United States, 783 F.2d 184, 186 n.3 


11The time period under review in PPG I was January 1 to September 30, 1983. PPG I, 928 F.2d at 1570. The time 
period under review in the instant case is February 1, 1984 through December 31, 1985. Unprocessed Float Glass From 
Mexico, 51 Fed. Reg. at 44,503. Moreover, in the instant case, PPG submitted additional statistical information which 
was not considered in PPG I. 
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(Fed. Cir. 1986) (recognizing that under the procedures of this court a 
decision by a prior panel is binding precedent upon another panel). 

In the instant case, the Court of International Trade upheld the ITA’s 
determination that FICORCA is not countervailable because its bene- 
fits are not provided to a specific enterprise or industry, or group of 
enterprises or industries. PPG IT, 712 F Supp. at 201. In order to deter- 
mine whether a domestic subsidy received by a foreign producer from its 
government is countervailable, the two-part specificity test established 
in prior cases and restated in PPG I must be satisfied: 


If the domestic subsidy is provided by its terms to a particular 
enterprise or industry or group of enterprises or industries, it is 
countervailable without further inquiry. If the benefit appears by 
its terms to be nominally generally available to all industries, the 
benefit may nevertheless be countervailable if, in its application, 
the program results in a subsidy only to a specific enterprise or 
industry or specific group of enterprises or industries. 


PPG I, 928 F.2d at 1576 (emphasis in original). See id. at 1580-81 
(Michel, J., dissenting). At least three factors must be considered on a 
case-by-case basis to determine whether a program is specific in its 
application. First, the ITA must consider the extent to which the foreign 
government acted to limit availability of the program. Second, the ITA 
must consider the number of enterprises or industries which actually 
use the program. Third, the ITA must consider the extent to which the 
foreign government exercises discretion in making the program avail- 
able. PPG I, 928 F2d at 1576.12 

PPG argues that this court’s holding in PPG I that FICORCA is not 
countervailable should not be followed because the new information 
PPG submitted shows that FICORCA is countervailable. In particular, 
PPG alleges that the statistical information it submitted shows that 
FICORCA is specific to a given industry. The ITA did not agree, however, 
and held that the “new information does not change the Department’s 
understanding of the operation of the program or the reasoning that led 
to [its] decision in the final determination.” Unprocessed Float Glass 
From Mexico, 51 Fed. Reg. 37,319, 37,321 (Dep’t Comm. 1986) (prelimi- 
nary results of countervailing duty administrative review). In its final 
determination, the ITA stated: “As we stated in our preliminary results, 
we reviewed the information presented by PPG and continue to uphold 
our determination that the FICORCA program is not countervailable.” 
Unprocessed Float Glass From Mexico, 51 Fed. Reg. at 44,504. Because 
this determination is supported by substantial evidence and is not 
otherwise contrary to law, it must be upheld. 

The new information submitted by PPG concerned specific data on 
the number of Mexican companies which participated in the FICORCA 


12Both the one-judge opinion supporting affirmance and dissent in PPG I (the third panel member joined neither 
opinion but concurred in the result of affirmance) agreed that the specificity test, including consideration of these fac- 
tors, is the proper test for determining countervailability. 928 F.2d at 1576 (opinion of Chief Judge Nies) & 1580-81 
(Michel, J., dissenting). The dissent, however, would hold that in assessing such factors, the court must consider not 
only government action or intent, but disproportionate impact. Jd. at 1580. 
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program. This new information does not establish that the program 
benefited a discrete, selective, targeted industry, but only that not all 
Mexican companies were eligible to participate in the FICORCA pro- 
gram. However, the eligibility requirements and the number of compa- 
nies participating were already investigated by the ITA in its original 
investigation. The ITA was aware that the Mexican government limited 
eligibility for the FICORCA program to companies with long term for- 
eign debt incurred before December 20, 1982, and that, as a result of 
these eligibility requirements, only a small portion of Mexican compa- 
nies was eligible to participate in the program. 51 Fed. Reg. at 37,321. 
The ITA was also aware that the Mexican government possessed the 
means to identify the Mexican companies which would be eligible to 
enroll in the program. Id. 

The Commerce Department found that the firms that received 
FICORCA benefits represented a wide variety of industries. Jd. PPG has 
never disputed this finding, and the new information does not negate 
this finding. With respect to the first factor, access to the program, PPG 
argues that the terms of the program were drafted so that only approxi- 
mately 3.5 percent of all Mexican companies were eligible for the bene- 
fits, and that the Mexican government knew in advance which 
companies would be eligible to participate. Without more, however, 
these facts are insufficient to show countervailability. 

The one-judge opinion in PPG I supporting affirmance stated that the 
“existence of eligibility requirements does not suffice to identify a dis- 
crete class which has been afforded benefits of a ‘bounty or grant.’” PPG 
I, 928 F.2d at 1578. Because eligibility requirements always serve to 
limit participation in any given program and may do so indiscriminately, 
something more must be shown to prove that the program benefits only 
a specific industry or group of industries. Similarly, although the actual 
number of eligible firms must be considered, it is not controlling. 
Instead, the actual make-up of the eligible firms must be evaluated. This 
analysis determines whether those firms comprise a specific industry or 
group of industries. 

Likewise, in PPG I it was noted that 


[nJothing in the statute mandates PPG’s interpretation that speci- 
ficity is met merely if recipients of a domestic subsidy are identifi- 
able * * *. The statute does not mandate that “specific” means no 
more than “identifiable.” 


Id. at 1577. The fact that the Mexican government could identify which 
companies would be eligible to participate is of no consequence unless 
the companies identified fall within the same industry or group of 
industries. 

With respect to the second factor, the number of beneficiaries, PPG 
argues that the new information shows that the benefits were distrib- 
uted disproportionately. In particular, PPG argues that the fact that 
only nine companies received over 50 percent of the benefits, that 23 
companies received over 60 percent of the benefits, and that the Vitro 
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group alone accounted for eight percent of all refinancings shows that 
the program is specific. Notwithstanding these figures, however, 
nowhere does PPG even allege that FICORCA is specific to the float 
glass industry or to some other broader group of industries into which 
float glass could be categorized. 

Additionally, while high concentrations of beneficiaries in a given 
industry must be considered, PPG’s new evidence does not show a high 
concentration in a given industry but quite the opposite. If only 60 per- 
cent of the benefits are received by 23 companies in varying industries, 
one can only imagine the number and variety of companies which 
receive the remaining 40 percent of the benefits. Additionally, although 
PPG has shown that eight percent of the FICORCA benefits are pro- 
vided to the Vitro.group of companies, PPG has not shown that any of 
the other recipients are in the float glass industry or some broader 
industrial grouping in which float glass could be categorized. 

Finally, with respect to the third factor, governmental discretion, 
PPG argues that the Mexican government allowed the Vitro group and 
other companies to enroll commercial paper in FICORCA and to enroll 
debt for which rescheduling to long term debt had not been completed. 
Despite PPG’s assertion, however, neither of these facts reflects the 
exercise of the relevant kind of governmental discretion. As the United 
States notes in its brief, FICORCA has always provided for the enroll- 
ment of commercial paper. The only requirement for participation is 
indebtedness denominated in a foreign currency and payable abroad to 
Mexican credit institutions or to foreign financial entities or suppliers. 
Unprocessed Float Glass From Mexico, 49 Fed. Reg. at 23,099. Because 
commercial paper can satisfy these general and objective criteria, 
enrollment of commercial paper does not evidence the exercise of gov- 
ernmental discretion. With respect to debt for which rescheduling had 
not been completed, the ITA found during verification that the debt 
enrolled by Flotado and Plano was in fact long term loans, and therefore, 
did not need to be rescheduled. As such, no discretion was exercised in 
waiving prior rescheduling. 

Therefore, the new information submitted by PPG does not negate or 
cast substantial doubt on the conclusions reached by the ITA in its anal- 
ysis of the specificity factors. Commerce’s determination that the com- 
panies that received FICORCA benefits represented a wide variety of 
industries is supported by substantial evidence. 

PPG additionally alleged that if the new information that it sub- 
mitted did not show specificity, at the very least, it required the ITA to 
further investigate the program. PPG argues that the ITA’s own prac- 
tice requires it to obtain certain information before making a deter- 
mination. PPG concludes therefore, that if this court does not find 
FICORCA to be specific, it should at least remand with instructions to 
the ITA to obtain the information necessary to make an informed deter- 
mination regarding FICORCA. 
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PPG argues that the ITA should have first examined the statute creat- 
ing the program and the regulations implementing it to determine if it is 
specific on its face. PPG notes that neither the statute nor the regula- 
tions is in the record of this case. PPG argues that the ITA did not 
address FICORCA in its questionnaires to the Mexican government, 
that the ITA did not request any information from the Mexican govern- 
ment regarding actual participation in the FICORCA program, and that 
the ITA did not review criteria applied by the Mexican government for 
participation in the program. PPG states that the record does not con- 
tain information regarding the three primary factors which must be 
considered to determine specificity and to make a countervailing duty 
determination. 

Where PPG’s argument goes astray, however, is in assuming that the 
ITA’s determination as to FICORCA in this review is based on a “clean 
slate.” It is not. The FICORCA program was considered in PPG I. 
Indeed, this court upheld the ITA’s de facto benefit analysis of 
FICORCA in PPG I. 928 F.2d at 1578. See supra note 4 and accompany- 
ing text. The record in that case includes all of the information that PPG 
alleges to be missing and necessary to a determination in the present 
case. In that case, the ITA investigated the eligibility requirements and 
the extent of company participation in the FICORCA program. 

Additionally, the ITA has a longstanding administrative practice of 
not reinvestigating a program determined not to be countervailable 
unless the petitioner presents new evidence justifying reconsideration 
of a prior finding. See, e.g., PPG Indus., Inc. v. United States, 746 
F. Supp. 119, 135 (CIT 1990) (holding that “it was reasonable for Com- 
merce to not investigate FICORCA’ in an investigation regarding fabri- 
cated automotive glass based on the Court of International Trade’s 
determination regarding FICORCA in PPG I), appeal filed August 28, 
1991; Can-Am Corp. v. United States, 664 F Supp. 1444, 1449 (CIT 1987) 
(holding that “Commerce’s decision not to reinvestigate is reasonable 
and in accordance with law”); Oil Country Tubular Goods from Argen- 
tina, 56 Fed. Reg. 38,116, 38,120 (Dep’t Comm. 1991) (final results of 
countervailing duty administrative reviews) (stating that “[i]t is the 
Department’s practice not to reinvestigate a program absent specific 
information indicating that there were changes in the program suffi- 
cient to warrant reinvestigation”); Fresh, Chilled, and Frozen Pork 
from Canada, 54 Fed. Reg. 5537, 5539 (Dep’t Comm. 1989) (initiation of 
countervailing duty investigation) (declining to initiate a reinvestiga- 
tion on several programs because the petitioners did not provide any 
new evidence or allege changed circumstances with respect to those pro- 
grams); Fabricated Automotive Glass from Mexico, 50 Fed. Reg. 1906, 
1909 (Dep’t Comm. 1985) (final affirmative countervailing duty deter- 
mination and countervailing duty order) (stating that “[a]bsent new 
evidence or changed circumstances, [the ITA does] not reinvestigate 
programs found not to be countervailable in earlier investigations”); 
Certain Iron-Metal Castings from India, 48 Fed. Reg. 56,092, 56,093 
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(Dep’t Comm. 1983) (final results of administrative review of counter- 
vailing duty order) (stating that “[a]bsent new evidence that the nature 
of these other activities has changed, the Department will not reinvesti- 
gate these same areas”). And as explained supra, the ITA has been given 
great discretion in administering the countervailing duty laws. This dis- 
cretionary authority certainly extends to deciding whether to reinvesti- 
gate a program previously found not to be countervailable in a final 
agency determination. PPG Indus., Inc., 746 F. Supp. at 135 ( “Com- 
merce has discretion in deciding whether to reinvestigate a program 
previously found not countervailable in a final agency determination; in 
reaching its decision Commerce is entitled to draw upon its own knowl- 
edge and expertise and facts capable of judicial notice.”). 

Because the allegedly new information submitted by PPG was pre- 
viously considered by the ITA (.e., the eligibility requirements and the 
extent of company participation) and because the allegedly new 
information does not cast substantial doubt on the ITA original deter- 
mination, the ITA’s conclusion that the new evidence submitted did not 
justify a further investigation in this review cannot be an abuse of 
discretion and, therefore, must be affirmed. 


C. Termination of Suspension Agreement: 


In response to PPG’s assertion that the suspension agreement should 
be terminated, the ITA concluded: 


We found that the signatories to the suspension agreement com- 
plied with the terms of the agreement during the period of review. 
Since the agreement has resulted in the elimination of all bounties 
or grants on float glass exports to the United States, it continues to 
be in the public interest. Therefore, there is no basis for terminat- 
ing the agreement and issuing a countervailing duty order. 


Unprocessed Float Glass From Mexico, 51 Fed. Reg. at 44,504. 

On appeal, PPG argues that the ITA should have terminated the sus- 
pension agreement because it does not satisfy the statutory require- 
ments that the agreement eliminate the subsidy completely, 19 U.S.C. 
§ 1671c(b), that the agreement be susceptible to “effective monitoring,” 
19 U.S.C. § 1671c(d)(1)(B), and that the agreement be in the public 
interest of the United States, 19 U.S.C. § 1671¢(d)(1)(A). 

With respect to the first statutory requirement, PPG points to the 
alleged receipt of CEDI benefits to show that the subsidy has not been 
eliminated completely. Because Commerce’s determination that nei- 
ther Flotado nor Plano received any countervailable subsidies in con- 
travention of the suspension agreement is supported by substantial 
evidence and is not otherwise contrary to law, as set forth above in sec- 
tion IV.A., we do not find this argument persuasive. 

With respect to the second requirement, PPG argues that the ITA 
cannot monitor compliance because: 

The Mexican government and the Mexican float glass producers 
failed to provide the information the ITA needed to resolve * * * dis- 
crepancies * * *, [T]he agency was unable to inform itself accu- 
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rately of even some of the most basic facts regarding a program 
covered by the suspension agreement. Moreover, in the presence of 
such gaps of information, the Mexican government repeatedly 
ignored the ITA’s requests for information * * *. The Mexican gov- 
ernment’s lack of cooperation in this regard establishes that the 
ITA cannot rely upon the Mexican government to provide it with 
complete and accurate information regarding the CEDI program 
and compliance with the suspension agreement. 


PPG has not substantiated these blanket assertions of lack of coopera- 
tion and incomplete responses, however, with anything which shows 
that the review of the suspension agreement was incomplete or pro- 
duced inaccurate results regarding any material information. Instead, 
the record shows that the ITA’s investigation was thorough and that the 
ITA verified all responses received by the Mexican government. 

Moreover, the suspension agreement contains monitoring provisions 
requiring, inter alia, the float glass companies to provide the ITA with 
any information and documentation the ITA deems necessary to dem- 
onstrate compliance. 49 Fed. Reg. 7264, 7268. During the period of 
review, the Mexican companies complied fully with the monitoring pro- 
visions by providing both responses that met with ITA standards and 
certifications of compliance. PPG makes these same arguments with 
respect to the third requirement, that is, that the suspension agreement 
is not in the public interest because it “does not cover all subsidies and 
*** effectively rewards the Mexican government for concealing 
information regarding a key program covered by the agreement.” Once 
again, because substantial evidence shows that the subsidies (CEDIs) 
were eliminated completely and that the ITA is able to monitor the 
agreement effectively, the ITA’s determination that the agreement is in 
the public interest and should not have been terminated is reasonable. 

Accordingly, the ITA properly considered each of the three statutory 
requirements. Because its decision not to terminate the suspension 
agreement clearly satisfies the substantial evidence standard set forth 
in the statute, 19 U.S.C. § 1516a(b)(1), is reasonable and is otherwise in 
accordance with law, it must be affirmed. 


V. CONCLUSION 


Substantial evidence supports the ITA’s determination that the par- 
ties to the suspension agreement did not receive countervailable CEDIs 
during the period of review, that FICORCA is not a countervailable pro- 
gram because it is not provided to a specific enterprise or industry, or 
group of enterprises or industries, that no further investigation of these 
programs was warranted, and that the suspension agreement should 
not be terminated. In addition, those determinations were based on 
proper legal tests and were otherwise in accordance with law. 


AFFIRMED 
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Raber, Circuit Judge. 

Zenith Electronics Corporation (Zenith), an American television 
manufacturer, initiated an antidumping complaint against its Japanese 
competitors. The United States Department of Commerce (Commerce) 
assessed dumping duties against those Japanese television manufactur- 
ers, Fujitsu General, Ltd., Mitsubishi Electric Corporation, and NEC 
Corporation. The Court of International Trade reversed Commerce’s 
application of a “circumstances-of-sale” adjustment to correct a pur- 
ported distortion of dumping margins. Zenith Elecs. Corp. v. United 
States, 755 F Supp. 397 (Ct. Int’1 Trade 1990) (Zenith ID). The trial court 
otherwise upheld Commerce’s assessment. Jd. Each party challenges as 
erroneous some aspect of the trial court’s judgment. Because it discerns 
no error, this court affirms the judgment. 


BACKGROUND 


The Court of International Trade adequately set forth the facts 
underlying this case. Zenith II, 755 F. Supp. at 401-03. Therefore, this 
court only summarizes the background of this case. A brief overview of 
antidumping laws places this background in context. 
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The Antidumping Act: 


The United States antidumping laws protect domestic industries 
against dumping. Dumping is the sale of foreign manufactured goods in 
this country at less than the fair market value of those goods in the coun- 
try of manufacture. The antidumping law authorizes the Secretary of 
Commerce to investigate dumping. 19 U.S.C. § 1673 (1988). If the Secre- 
tary determines that dumping exists and the International Trade Com- 
mission (ITC) also determines that dumping has injured or threatens to 
injure a domestic industry, the Secretary may impose a duty on the 
dumped goods. Jd. The duty equals the excess of the foreign market 
value (FMV) of the imported merchandise over its United States price 
(USP). Id. This figure also represents the “dumping margin” for the 
merchandise, which the Secretary uses to determine whether dumping 
exists. Thus, the duty corrects the dumping margin. 

The key issues in dumping disputes are the calculations of FMV and 
USP When the foreign manufacturer sells goods in its own country that 
are identical or similar to its exports, the foreign sales price of those 
goods in the “ordinary course of trade” is the FMV. 19 US.C. 
§ 1677b(a)(1)(A) (1988). In the absence of reliable information about a 
foreign manufacturer’s home country sales, Commerce may base FMV 
on the price of merchandise offered for export sale to countries other 
than the United States, 19 U.S.C. § 1677b(a)(1)(B), or on a “constructed 
value.” 19 U.S.C. § 1677b-(a)(2), (e). In this case, Commerce calculated 
FMV based on sales prices in Japan, the home market of the exporters. 

USP is either the purchase price or the exporter’s sales price, which- 
ever is appropriate. 19 U.S.C. § 1677a(a) (1988). “Purchase price” is the 
price at which a buyer in the United States agrees to purchase the mer- 
chandise from a reseller or from the foreign manufacturer. 19 U.S.C. 
§ 1677a(b). “Exporter’s sales price” is the price at which the foreign 
manufacturer or its agent first sells or agrees to sell the merchandise in 
the United States. 19 U.S.C. § 1677a(c). 

Commerce adjusts its FMV and USP calculations both upward and 
downward to account for any factors unrelated to dumping that might 
distort the dumping margin. For instance, shipping costs, differences in 
commercial quantities sold at home and by export, rebated or uncol- 
lected duties, and rebated or uncollected taxes might distort the dump- 
ing margin. See, e.g., 19 U.S.C. §§ 1677a(d), 1677b(a)(1), (4). These 
factors might affect the USP differently than the FMV and thus distort 
the dumping margin as an accurate measure of less-than-fair-value 
sales. 

This appeal concerns several of these adjustment factors. In particu- 
lar, the Antidumping Act protects against the creation or inflation of a 
dumping margin due to taxes assessed on home market sales but for- 
given on export sales. See 19 U.S.C. § 1677a(d)-(1)(C). Such taxes raise 
the FMV without affecting the USP thus increasing the dumping mar- 
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gin. To account for home market taxes (not assessed on exports), title 19 
directs Commerce to increase the USP calculation by 


the amount of any taxes imposed in the country of exportation 
directly upon the exported merchandise or components thereof, 
which have been rebated, or which have not been collected, by rea- 
son of the exportation of the merchandise to the United States, but 
only to the extent that such taxes are added to or included in the 
price of such or similar merchandise when sold in the country of 
exportation. 


19 U.S.C. § 1677a(d)(1)(C). 

Title 19 also includes a general provision directing Commerce to 
adjust FMV to account for any aspect of the dumping margin due to dif- 
fering circumstances in home market as compared with export sales. 
Specifically, section 1677b(a)(4) (1988) provides: 


In determining foreign market value, if it is established to the 
satisfaction of the administering authority that the amount of any 
difference between the United States price and the foreign market 
value (or that the fact that the United States price is the same as the 
foreign market value) is wholly or partly due to * * * (B) other dif- 
ferences in circumstances of sale[,] * * * then due allowance shall 
be made therefor. 


Department of Commerce Determinations: 


In 1985, Commerce’s International Trade Administration (ITA) con- 
cluded an administrative review of alleged dumping of television receiv- 
ers from Japan during the period April 1, 1980 to March 31, 1981. In its 
final determination, Commerce decided either that dumping did not 
occur or that dumping margins were de minimis. Television Receiving 
Sets, Monochrome and Color, From Japan, 50 Fed. Reg. 24278 (Dep’t 
Comm. June 10, 1985)(final admin. review). In reaching its conclusion, 
Commerce adjusted for Japanese commodity taxes under section 
1677a(d)(1)(C) by subtracting the amount of the tax from FMV, rather 
than by adding it to USP as required by statute. 

The Court of International Trade reversed Commerce’s final deter- 
mination and remanded for recalculation of the adjustment for Japa- 
nese commodity taxes. Zenith Elecs. Corp. v. United States, 633 F. Supp. 
1382, 1402 (1986) (Zenith I). The trial court held that the Antidumping 
Act requires Commerce to account for foreign taxes by adjusting USP 
not FMV. Id. at 1401-02. 

After Zenith I, Commerce again reviewed charges of dumping by Jap- 
anese businesses, including appellants. This review covered April 1, 
1982 through March 31, 1983 and March 1, 1985 through February 28, 
1986. In 1988, Commerce published its final determination. Television 
Receivers, Monochrome and Color, From Japan, 53 Fed. Reg. 4050 
(Dep’t Comm. Feb. 11, 1988) (final admin. review). In this determina- 
tion, Commerce identified dumping margins for and assessed duties 
against Fujitsu, Mitsubishi, and NEC. 
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In its 1988 determination, Commerce applied section 1677a(d)—(1)(C) 
by adjusting USP rather than FMV, to account for Japanese commodity 
taxes. Commerce then used circumstances-of-sale adjustments under 
section 1677b(a)(4)(B) to lower the FMV figures. Commerce explained 
that this latter step was necessary “to avoid artificially inflating * * * 
[dumping] margins.” 53 Fed. Reg. at 4051. 

Due to the nature of Japanese commodity taxes, Commerce reasoned 
that adjusting USP alone distorted the dumping margin. This distortion 
stemmed from a “multiplier effect” inherent in the way Japan assesses 
its taxes. Japan assesses a commodity tax as a percentage of price, rather 
than on a per-unit basis. When a product’s pre-tax home market price in 
Japan exceeds the same product’s export price (i.e., a dumping margin 
exists), the Japanese commodity tax will exceed the imputed tax added 
to USP under section 1677a(d)(1)(C). Thus, adjusting USP raises the 
dumping margin. 

An illustration—borrowed from Zenith I, 633 F. Supp. at 1386 
n.9—makes this multiplier effect apparent. When sold in the home mar- 
ket, the pre-tax price (pre-tax FMV) of a hypothetical Japanese televi- 
sion model is $100. When sold for export to the United States, the 
purchase price (USP) for the same model is $90. The absolute dumping 
margin for the television is therefore $10 ($100-$90). The ad valorem 
(percentage of price) dumping margin would be 11.1% ($10/$90). 

If the Japanese commodity tax is 15%, the tax on home market sales is 
$15; the after-tax home market price (FMV) is $115, assuming the con- 
sumer bears the full burden of the tax. The amount of tax rebated or not 
collected on the exported television, however, is only $13.50 (15% of 
$90). Adding this amount to the USP as required by section 
1677a(d)(1)(C), adjusts the USP to $103.50 ($90 + $13.50). The tax-ad- 
justed absolute dumping margin (FMV—adjusted USP) is thus $11.50 
($115-$103.50)—an amount greater than the pre-tax absolute dumping 
margin of $10.! 

Thus, adjusting USP to account for the forgiven commodity tax 
causes an increase in the dumping margin not directly related to less- 
than-fair-value sales. Commerce therefore made a circumstances-of- 
sale adjustment to FMV to achieve tax neutrality. 

Commerce also made several other disputed findings concerning the 
FMV calculations for appellants’ merchandise. In calculating Fujitsu’s 
FMV, Commerce for the first time included Fujitsu’s television receiver 
sales to farmers’ cooperatives. 53 Fed. Reg. at 4054. Farmers’ coopera- 
tives service farmers located in isolated, rural sections of Japan. Facing 
limited competition, the cooperatives sell televisions and other con- 
sumer goods at prices substantially higher than prices in other Japanese 
markets. A substantial percentage of Fujitsu’s sales in Japan are to 
farmers’ cooperatives. 


lhe ad valorem dumping margin, however, remains at 11.1% ($11.50/$103.50). 
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Similarly, in calculating the FMV of NEC’s receivers, Commerce for 
the first time included sales by all of NEC’s sales companies in Japan. 53 
Fed. Reg. at 4053. In prior investigations, Commerce had only included 
NEC sales in the Tokyo and Osaka markets. Commerce concluded that 
Fujitsu’s cooperative sales and NEC’s sales outside of Tokyo and Osaka 
fell within the meaning of “principal markets” under 19 U.S.C. 
§ 1677b(a)(1)(A). 53 Fed. Reg at 4053. Further, Commerce reasoned 
that Fujitsu and NEC made these disputed sales “in the ordinary course 
of trade.” 53 Fed. Reg. at 4054. 

Commerce denied Mitsubishi and NEC circumstances-of-sale adjust- 
ments for warranty labor expenses. 53 Fed. Reg. at 4052, 4053-54. Mit- 
subishi and NEC each employed a related warranty service company to 
provide its warranty service in Japan. Because these service companies 
were related to the manufacturer, Commerce refused to deduct these 
labor expenses from FMV without a showing that the service company 
made a profit on the services provided to the manufacturer. Mitsubishi 
and NEC made no such showing. Therefore, Commerce denied Mitsu- 
bishi and NEC FMV adjustments. 

Commerce adjusted NEC’s FMV under the circumstances-of-sale pro- 
vision to account for differences in warranty parts expenses. In calculat- 
ing the adjustment, Commerce determined a per-unit charge for each 
NEC model by dividing the total parts charges for the model from a 
single year by the number of units of that model sold during the year. 53 
Fed. Reg. at 4053. NEC contested Commerce’s allocation of parts 
expenses on a single year, model-specific basis. NEC argued that Com- 
merce should have calculated expenses out of NEC’s books. NEC did not 
keep its warranty data on a model-specific basis. In sum, NEC conten- 
ded that Commerce’s method did not accurately reflect NEC’s warranty 
expenses. 

During the review period in question, NEC sold its televisions 
for export to the United States at the manufacturer-to-distributor level 
of trade. The price of the televisions in these sales, which Commerce 
used to calculate USP reflected the cost of manufacturing the televi- 
sions, plus NEC’s profit. These export sales prices, however, did not 
include costs of distribution, presumably borne by the purchasers of the 
televisions. 

NEC sold its televisions in the home market at the wholesale level of 
trade. These home market prices, which Commerce used to calculate 
FMV, would include distribution costs and the distributor’s (sales com- 
pany’s) profit. Thus, according to NEC, Commerce’s FMV calculation 
includes distribution costs and profits not reflected in the USP 

Invoking 19 C.FR. § 353.19 (1984), NEC sought a “level of trade” 
adjustment to its FMV. 19 C.ER. § 353.19 (1984)? provided: 

The comparison of the United States price with the applicable price 
in the market of the country of exportation * * * generally will be 


2At the time of the disputed review, regulations from 1984 were in effect. Commerce has since revised 19 C.FR. 
§ 353.19. 54 Fed. Reg. 12,742 (Mar. 28, 1989). 





CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 27, JULY 6, 1994 


made at the same commercial level of trade. However, if it is found 
that the sales of the merchandise to the United States or in the 
applicable foreign market at the same commercial level of trade are 
insufficient in number to permit an adequate comparison, the com- 
parison will be made at the nearest comparable commercial level of 
trade and appropriate adjustments will be made for differences 
affecting price comparability. 


Commerce denied NEC’s request for a “level of trade” adjustment. 
53 Fed. Reg. at 4053. Commerce refused to adjust FMV to account for 
sales companies’ profits. Further, Commerce determined that NEC did 
not show that its claimed distribution and selling expenses related to 
sales of models comparable to those exported. 


The Court of International Trade: 

Zenith, Fujitsu, Mitsubishi, and NEC appealed Commerce’s deter- 
minations to the Court of International Trade. NEC’s summons inad- 
vertently misidentified the dumping review which it wished to appeal. 
Other documents accompanying the summons—the transmittal letter 
and information sheet—correctly identified the review. Upon discover- 
ing its mistake, NEC sought to amend its summons. Over the protest of 
Commerce, the trial court permitted NEC to amend its summons. NEC 
Corp. v. United States, No. 88-03-00204 (Ct. Int’] Trade May 10, 1988). 
The trial court then consolidated NEC’s action with those of Zenith, 
Fujitsu, and Mitsubishi. 

On review of the merits of the determination, the Court of Interna- 
tional Trade reversed Commerce’s circumstances-of-sale adjustment of 
FMV to account for the multiplier effect in Japanese commodity taxes. 
Zenith II, 755 F Supp. at 407. The court otherwise affirmed Commerce’s 
calculation of FMVs for Fujitsu’s, Mitsubishi’s, and NEC’s products. 
Specifically, the court upheld Commerce’s inclusion of Fujitsu’s sales to 
farmer’s cooperatives and NEC’s sales outside of Tokyo and Osaka 
within its FMV computation. The court further upheld Commerce’s 
denial of circumstances-of-sales adjustments to NEC and Mitsubishi 
for their warranty labor expenses and the denial of an adjustment to 
FMV for NEC’s warranty parts expenses. Id. at 414-15. Finally, the trial 
court upheld Commerce’s denial of NEC’s requested level of trade 
adjustment. 


ANALYSIS 


Jurisdiction Over NEC’s Complaint: 


Title 19 provides the Court of International Trade with wide discre- 
tion to make rules governing the content, form, manner, and style of a 
summons. 19 U.S.C. § 1516a(a)(2)(A) (1988). The court’s rules allow the 
amendment of a summons “unless it clearly appears that material 
prejudice would result to the substantial rights of the party against 
whom the amendment is allowed.” Ct. Int’] Trade R. 3(d). 

The trial court permitted NEC to amend its summons. Commerce suf- 
fered no prejudice from NEC’s amendment. Upon receiving a copy of the 
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summons, Commerce immediately knew something was amiss because 
the determination noticed in the summons had already been fully liti- 
gated. NEC quickly learned of its mistake and notified Commerce and 
the court of the correct determination. Thus, NEC had corrected its mis- 
cue before Commerce took any action in the litigation. Commerce suf- 
fered no prejudice. 

Moreover, viewing NEC’s original filing as a whole, it satisfied the 
trial court’s requirements for a summons. NEC’s cover letter and 
information sheet correctly identified the antidumping determination 
that NEC sought to challenge. Absent prejudice to an opposing party, as 
specified by Ct. Int’] Trade R. 3, mere technical irregularities in the fil- 
ing of procedural papers shall not deprive a party of its statutory right of 
review. See, e.g., Kelley v. Secretary, Dep’t of Labor, 812 F.2d 1378, 1379 
(Fed. Cir. 1987); FirstMiss, Inc. v. United States, 7 Ct. Int’] Trade 52, 52 
(1984); ef Foman v. Davis, 371 U.S. 178, 181-82 (1962). The trial court 
did not abuse its discretion by permitting NEC to amend its summons. 


Adjustment for Japanese Commodity Taxes: 


Title 19 explicitly requires Commerce to increase USP by the amount 
of tax that the exporting country would have assessed on the merchan- 
dise if it had been sold in the home market. 19 U.S.C. § 1677a(d)(1)(C). 
Section 1677a(d)(1)(C), the section dealing with tax adjustments, does 
not provide for any adjustment to FMV to correct for tax-related distor- 
tion of the dumping margin. As the trial court correctly noted in Zenith 
I, 633 F. Supp. at 1389-90, the sole provision of title 19 expressly addres- 
sing adjustment for home market taxes does not allow adjustments to 
FMV, only to USP. Thus, the language of title 19 provides specifically for 
tax adjustments to USP. Moreover, the specific provision of title 19 for 
tax adjustments does not permit changes to FMV. 

The legislative history of the Antidumping Act confirms that adjust- 
ments to USP are the sole statutory allowance for forgiven taxes. Dur- 
ing the process leading to enactment of the Act, the House of 
Representatives approved a provision which defined FMV to exclude 
excise taxes levied in the home market. See 61 Cong. Rec. 254 (1921). 
The Senate rejected the House definition and instead defined FMV to 
include these taxes. See S. Rep. No. 16, 67th Cong., 1st Sess. 2-3 (1921). 
The Senate’s provision, however, allowed upward adjustment of USP to 
prevent a dumping margin from arising solely due to a foreign govern- 
ment’s forgiveness of taxes on exports. See S. Rep. No. 16 at 2, 12. The 
House-Senate Conference Committee responsible for reconciling the 
bills from the separate houses of Congress adopted the Senate provision. 
This version became law. The Antidumping Act, ch. 14, §§ 203, 204, 42 
Stat. 9, 12, 13 (1921) (codified at 19 U.S.C. §§ 1677a(d)(1)(C), 1677b 
(1988)). Thus, Congress specifically rejected accounting for foreign 
commodity taxes in FMV, opting instead to adjust USP. Therefore, the 
trial court correctly directed Commerce to recalculate the dumping 
margins and duties in accord with section 1677a(d) (1)(C) and without 
adjustments to FMV. 
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The language and context of the general circumstances-of-sale provi- 
sion do not permit that section to override the express language of sec- 
tion 1677a(d)(1)(C) for tax adjustments. The circumstances-of-sale 
provision contains no reference to taxes. Yet Commerce’s application 
of the circumstances-of-sale provision to adjust FMV for foreign 
commodity taxes nullifies the USP-adjusting operation of section 
1677a(d)(1)(C). The trial court properly interpreted the general circum- 
stances-of-sale language to prevent it from effectively writing the spe- 
cific tax adjustment section out of the statute. Indeed, if the trial court 
had permitted Commerce to use the circumstances-of-sale provision to 
account for forgiven commodity taxes, then section 1677a(d)(1)(C) 
would become completely superfluous. The trial court correctly pre- 
sumed that section 1677a(d)(1)(C) is not a needless and useless statu- 
tory provision. 

Perhaps more important, section 1677b(a)(4)(B) only permits adjust- 
ments to FMV to accommodate “differences in circumstances of sale.” 
Commerce employed section 1677b(a)(4)(B) to correct the multiplier 
effect. The multiplier effect is a dumping margin variance caused by 
operation of the Antidumping Act, not by a difference in the circum- 
stances of sale. Commerce, as directed by the trial court, applied the tax 
adjustment provision to remedy the tax-related differences between the 
home market and export sales. Next Commerce applied the circum- 
stances-of-sale provision to correct the operation of the Antidumping 
Act. The language of title 19 does not support this second step. Com- 
merce did not employ section 1677b(a)(4)(B) to remedy a dumping mar- 
gin variance caused by a circumstance of sale, but a variance caused by 
operation of the Act. The trial court properly corrected Commerce’s 
misapplication of the circumstances-of-sale provision. 

Moreover, nothing in the enactment history of the circumstances-of- 
sale provision permits it to trump the express and specific statutory lan- 
guage covering tax adjustments. Rather, the language and context of 
this general provision provide Commerce with authority to adjust FMV 
for differences in circumstances of sale not specifically covered by other 
sections of title 19. The Senate and House reports accompanying the 
1958 circumstances-of-sale provision only list “differences in the terms 
of sale, credit terms, and advertising and selling costs” as circumstances 
warranting adjustment under the provision. S. Rep. No. 1619, 85th 
Cong., 2d Sess. 7 (1958); H.R. Rep. No. 1261, 85th Cong., 1st Sess. 7 
(1957). None of these items are covered by another section of the Act. 
The circumstances-of-sale adjustment does not encompass adjustments 
for commodity taxes specifically covered by section 1677a(d)(1)(C). 

The multiplier effect of section 1677a(d)(1)(C) when applied to 
Japan’s ad valorem commodity tax does not alter this conclusion. By 
engaging in dumping, the exporters themselves are responsible for the 
multiplier effect. The multiplier effect does not create a dumping mar- 
gin where one does not already exist. Only when pre-tax FMV exceeds 
USP and a foreign nation assesses an ad valorem domestic commodity 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 43 


tax does section 1677a(d)(1)(C) operate to accentuate the dumping mar- 
gin. Without a dumping margin (when pre-tax FMV equals USP), even 
assessment of an ad valorem tax creates no multiplier effect. The multi- 
plier effect thus occurs only when a dumping margin already exists. Ifa 
foreign manufacturer does not export its wares at less than fair value, 
it will not suffer disadvantage from the operation of section 
1677a(d)(1)(C). 

Moreover, the enactment history of section 1677a(d)(1)(C) does not 
suggest that Congress sought tax neutrality when it fashioned the 
adjustment provision.? The Senate Report states that the provision pre- 
vents creation of a dumping margin due to commodity tax rebates, not 
the enlargement of an already existing margin: 


In order that * * * any excise tax which is refunded or not collected 
upon the exportation of the merchandise shall not constitute dump- 
ing, it is necessary also to add such items to the purchase price. 


S. Rep. No. 16 at 12. As noted earlier, Congress rejected the House of 
Representative language that would have achieved complete tax 
neutrality and avoided the multiplier effect by defining FMV to exclude 
home market taxes. Congress chose instead to adjust USP 

This court’s holding in Smith-Corona Group v. United States, 713 F.2d 
1568 (Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984), does not provide 
Commerce with the authority to avoid section 1677a(d)(1)(C) to achieve 
tax neutrality. Smith-Corona did not involve commodity taxes at all. 
Instead, Smith-Corona involved a disparity between FMV and USP 
created by the exporter’s price offsets. Commerce corrected the dispar- 
ity by regulation. This court upheld the regulatory adjustment. Jd. at 
1582-83. Unlike treatment of commodity taxes in this case, however, 
the Antidumping Act did not expressly provide a treatment for the 
exporter price off-sets in Smith-Corona. 

The Act is not silent about the disparity created between FMV and 
USP when a foreign government forgives commodity taxes on exports. 
Section 1677a(d)(1)(C) expressly directs Commerce to adjust USP In 
the face of an unambiguous statutory directive, Commerce may only 
effect tax adjustments under that section.* See Chevron U.S.A. Ince. v. 
Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984); 
Board of Governors of the Fed. Reserve Sys. v. Dimension Fin. Corp., 474 
U.S. 361, 368 (1986). Because the Act expressly and unambiguously 
addresses treatment of forgiven taxes, Smith-Corona does not apply to 
this case. 


3During consideration of amendments to the Act in 1958, the Secretary of the Treasury informed Congress of the 
multiplier effect in the operation of section 1677a(d)(1)(C). The Secretary reported that the addition of imputed taxes 
to USP would achieve complete neutrality only when the pre-tax FMV equaled USP. Report of the Secretary of the Trea- 
sury to the Congress on the Operation and Effectiveness of the Antidumping Act and Amendments to the Act Considered 
Desirable or Necessary: Hearings on Amendments to the Antidumping Act of 1921, As Amended Before the House Com- 
mittee on Ways and Means, 85th Cong., Ist Sess. 13 (1957). 

‘The statute by its express terms allows adjustment of USP in the amount of taxes on the merchandise sold in the 
country of exportation. While perhaps cumbersome, Commerce may eliminate the multiplier effect by adjusting USP 
by the amount, instead of the rate, of the ad valorem tax. 
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Accordingly, this court determines that the trial court correctly 
ordered Commerce to compute commodity tax adjustments in accord 
with section 1677a(d)(1)(C), not the general language of section 
1677b(a)(4)(B). The general circumstances-of-sale provision does not 
govern when the Act expressly provides a more specific treatment for 
foreign commodity taxes. 


Principal Markets: 


The Act defines FMV to include only sales made to “principal mar- 
kets” in the “ordinary course of trade.” 19 U.S.C. § 1677b(a)—(1)(A) 
(1988). Commerce determined that Fujitsu’s sales to farmers’ coopera- 
tives and NEC’s sales outside of Tokyo and Osaka were sales in principal 
markets. 

The Act does not define the term “principal markets.” Without a stat- 
utory definition, Commerce construed “principal markets” as all mar- 
kets in the country of export in which the exporter usually sells 
merchandise. Commerce excluded from the definition of “principal 
markets” those markets in which the exporter does not usually make 
sales. Applying this definition, Commerce presumed that, absent evi- 
dence to the contrary, all home market sales by NEC and Fujitsu were 
principal market sales. 

Commerce applied a reasonable interpretation of the statute in this 
case. See Chevron, 467 U.S. at 843-44. Commerce routinely calculates 
USP based on data from all sales to the United States. By calculating 
FMV based on data from all Japanese home market sales, Commerce 
creates a reasonable comparison between FMV and USP. 

Moreover Commerce’s definition permits an exporter to provide evi- 
dence that any particular market in the country of export is not a “prin- 
cipal market.” In this case, however, neither NEC nor Fujitsu presented 
evidence to support exclusion of the disputed sales from FMV calcula- 
tions. Commerce properly placed on NEC and Fujitsu the burden of pro- 
ducing evidence showing that the disputed markets were not “principal 
markets.” The burden of production should belong to the party in pos- 
session of the necessary information. See Industrial Fasteners Group, 
Am. Importers Ass’n v. United States, 710 F.2d 1576, 1582 n.10 (Fed. Cir. 
1983). In the absence of evidence to the contrary, Commerce properly 
concluded that the principal markets for those companies’ sales were all 
the Japanese markets in which they sold their merchandise. 

Commerce’s interpretation of the term “principal markets” did not 
constitute rulemaking without compliance with the Administrative 
Procedures Act, 5 U.S.C. § 553(b) (1988). As the Court of International 
Trade explained, Zenith II, 755 F. Supp. at 412, Commerce’s interpreta- 
tion of the term “principal markets” is not an unalterable rule that all 
Japanese markets are principal markets. Rather Commerce found that 
NEC and Fujitsu did not produce evidence to show that their disputed 
sales were not “principal markets.” 

Commerce also determined that Fujitsu sold to the farmer’s coopera- 
tives in “the ordinary course of trade.” The Act defines that term: 
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the conditions and practices which, for a reasonable time prior to 
the exportation of the merchandise which is the subject of an inves- 
tigation, have been normal in the trade under consideration with 
respect to merchandise of the same class or kind. 


19 U.S.C. § 1677(15). Commerce regulations mirror this definition. See 
19 C.ER. § 353.46(b) (1992). The record reflects that, for years, Fujitsu 
routinely has sold a substantial percentage of its home market televi- 
sions to the farmers’ cooperatives. Fujitsu produced no evidence to show 
that these sales did not fit the statutory and regulatory definition. 
Accordingly, the record supports Commerce’s finding that Fujitsu sold 
to the farmer’s cooperatives in the “ordinary course of trade.” In sum, 
the trial court correctly upheld Commerce’s determinations regarding 
“principal markets” and the “ordinary course of trade.” 


Warranty Expenses: 


Commerce denied both Mitsubishi and NEC circumstances-of-sales 
adjustments for their respective home market warranty expenses. Com- 
merce required each manufacturer to prove that its related service com- 
pany made a profit on its warranty services. Commerce also calculated 
the adjustment for warranty parts expenses on a one-year, model-spe- 
cific basis. 

Section 1677b(a)(4)(B) gives Commerce authority to adjust FMV to 
account for differences in the circumstances of sale between the home 
market and the export market. The circumstances-of-sale provision 
expressly requires justifications for adjustments to satisfy “the adminis- 
tering authority.” The statute provides no specific guidelines for the 
treatment of warranty expenses. 

Exercising its authority under section 1677b(a)(4)(B), Commerce has 
consistently treated payments to related companies as intracorporate 
transfers of funds rather than as expenses directly related to sales. See, 
e.g., Television Receiving Sets, Monochrome and Color, from Japan, 
48 Fed. Reg. 12,221 (Dep’t Comm. Feb. 13, 1981)(prelim. admin. 
review). Intracorporate transfers do not justify an adjustment of FMV 
under section 1677b(a)(4)(B). Commerce requires an exporter to show 
that its payments to related companies are at competitive rates. This 
requirement ensures Commerce to its satisfaction that suspect pay- 
ments warrant adjustments to FMV. 

Likewise, Commerce’s properly allocated warranty parts expenses on 
a one-year, model-specific basis. Exporters incur warranty expenses, 
unlike other expenses, on a model-specific basis. Each time the 
exporter—in this case, NEC—incurs a warranty expense, it pays for 
repair of a specific product—in this case, a television. Commerce also 
presumed that per-unit warranty expenses for a specific model during a 
given year provide a reasonable estimate of the per-unit warranty 
expenses for that model during other years. Commerce thus reasonably 
computed to its satisfaction an estimate of NEC’s warranty expenses. 

Without express statutory provisions governing warranty expenses 
under the Act, the trial court sustained Commerce’s reasonable treat- 





46 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 27, JULY 6, 1994 


ment of those expenses under the circumstances-of-sale provision. 
Chevron, 467 U.S. at 843-44. This court discerns no error in the trial 
court’s acknowledgement of Commerce’s authority under the terms of 
the Act. 


Level of Trade Adjustment: 

Commerce refused NEC a “level of trade” adjustment under 19 C.FR. 
§ 353.19 (1984). The Antidumping Act does not address level of trade 
adjustments. Rather Commerce has by regulation provided adjust- 
ments to account for the difference between wholesale and retail market 
prices. 

Commerce, however, closely scrutinizes the claimed selling expenses 
of a related sales company before granting a level of trade adjustment. 
Due to close relationships between the exporter—in this case, NEC— 
and the sales company, the exporter could potentially manipulate the 
sales company’s expenses to obtain an adjustment without affecting its 
overall corporate profit. Commerce therefore requires the exporter to 
show that its related sales companies incurred expenses in the sale of 
merchandise comparable to its exports. 

NEC did not show that its sales companies incurred expenses in sel- 
ling the television models for which NEC sought the adjustment. Com- 
merce did not exceed or misapply its authority in denying an 
adjustment. The trial court correctly upheld Commerce’s denial. 


CONCLUSION 
For the reasons stated above, the judgment of the Court of Interna- 
tional Trade is affirmed in its entirety. 
Costs 
Each party to bear its own costs for this appeal. 


AFFIRMED 
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CLEVENGER, Circuit Judge. 

In these appeals, consolidated for the purpose of decision, Texas 
Instruments Incorporated (TI), Analog Devices, Incorporated (Analog), 
Cypress Semiconductor Corporation, Integrated Device Technology, 
Incorporated, LSI Logic Corporation, and VLSI Technology, Incorpo- 
rated (VLSI) (all appellants except TI referred to collectively as respon- 
dents) appeal the final determination of the United States International 
Trade Commission (Commission or ITC) in In the Matter of Certain 
Plastic Encapsulated Integrated Circuits, Inv. No. 337-TA-315, USITC 
Pub. No. 2574 (Nov. 1992). The Commission found that TI’s U.S. Patent 
No. 4,043,027 (the ’027 patent) was not invalid and that certain plastic 
encapsulated circuits imported by the respondents infringed claims 12, 
14 and 17 of the 027 patent. The Commission determined that importa- 
tion of these infringing devices violated section 337 of the Tariff Act of 
1930, as amended, (codified at 19 U.S.C. § 1337 (1988)). The Commis- 
sion, therefore, issued a limited exclusion order and cease and desist 
orders to each of the five respondents. Respondents challenge the 
issuance of these orders and TI seeks additional relief. We affirm the 
Commission’s determination. 


I. BACKGROUND 
This case is somewhat complicated because of the numerous issues 
raised by TI and the respondents. Consequently, a brief background 
serves as a guide to our decision. 


A. The Commission’s Decision: 

On July 9, 1990, TI filed a complaint with the Commission under sec- 
tion 337 alleging that the respondents had engaged in unfair methods of 
competition and unfair acts including the importation, sale and market- 
ing in the United States of certain plastic encapsulated circuits pro- 


“The Honorable Frank A. Kaufman, Senior District Judge of the United States District Court for the District of 
Maryland, sitting by designation. 
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duced abroad by a process purportedly covered by claims 1, 12, 14 and 17 
of the ’027 patent. 

After evaluating TI’s complaint, the Commission instituted an inves- 
tigation and assigned it to an administrative law judge (ALJ). Following 
a hearing, the ALJ issued a 282 page initial decision determining that 
the respondents had violated section 337 in the unlawful importation or 
sale of certain plastic encapsulated integrated circuits produced over- 
seas by a process that if practiced in the United States would infringe 
claims 12 and 14, but not claims 1 and 17, of the ’027 patent. 

The ALJ determined, inter alia, that claim 14 was literally infringed 
by integrated circuits encapsulated using an “opposite-side gating pro- 
cess.” He also determined that claim 12 was infringed by integrated cir- 
cuits encapsulated using the opposite-side gating process under the 
doctrine of equivalents. The ALJ determined that none of the claims 
was literally infringed by integrated circuits encapsulated using a 
“same-side gating process” and that prosecution history estoppel pre- 
cluded TI from asserting that integrated circuits encapsulated using the 
same-side gating process infringed claim 12 under the doctrine of equiv- 
alents. With respect to validity, the ALJ determined that the 027 patent 
was not invalid for obviousness, anticipation, failure to reveal best 
mode, or obviousness-type double patenting. The ALJ further deter- 
mined that Analog had acquired a limited license from TI, but that the 
existence of that license did not provide Analog with a complete defense 
to the section 337 action. 

On December 3, 1991, the Commission decided to review the ALJ’s 
initial decision only on the issues of obviousness, construction of claim 
17, infringement of claim 17 and whether claim 17 is practiced by the 
domestic industry. On that date all unreviewed portions of the ALJ’s ini- 
tial decision were adopted by the Commission. 19 C.FR. § 210.53(h) 
(1992). On February 18, 1992, the Commission issued its orders on the 
basis of a 46 page opinion deciding the issues under review. The Com- 
mission again determined that the invention of claims 12, 14, and 17 of 
the 027 patent would not have been obvious. The Commission 
construed claim 17 in the same manner as the ALJ, but found that as a 
factual matter some of Analog’s and VLSI’s circuits, known as “8-lead” 
circuits, literally infringed claim 17. Consequently, the Commission 
issued the limited exclusion order prohibiting all respondents from 
importing integrated circuits manufactured abroad using the opposite- 
side gating process covered by claims 12 and 14 of the ’027 patent and 
prohibiting Analog and VLSI from importing circuits manufactured 
abroad using that process covered by claim 17 of the 027 patent. The 
Commission also issued a cease and desist order to each respondent pro- 
hibiting them from selling their inventory unless the sale is for reexport. 
The President did not disapprove the determination, so the Commis- 
sion’s actions became final on April 19, 1992. 19 U.S.C. § 1337(j)(4) 
(1988). 
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B. The Patented Claims and the Accused Processes: 


TI’s ’027 patent claims a process for encapsulating electronic compo- 
nents in plastic through a process called transfer molding. The process 
claimed in the ’027 patent permits a semiconductor to be encapsulated 
in plastic without damaging the semiconductor or the wires that provide 
the electrical connection between the semiconductor device and the 
metal leads which extend outside the molded package. Claims 12, 14 and 
17 of the ’027 patent are at issue on appeal. 


Ciam 12 
The process for encapsulating a semiconductor device comprising: 


electrically connecting each of the electrical terminals of the device 
to a conductor and mechanically attaching a portion of said 
device to at least one of the conductors for support; 

disposing the conductors generally in a common plane; 

disposing the device and a major portion of the means for making 
electrical connection between the terminals and the conductors 
generally on one side of the plane; 

=e the device and portions of the conductors in a mold cavity; 
an 

holding the ends of the conductors extending from the mold cavity 
while injecting a fluid insulating material into the mold cavity on 
the other side of the plane to subsequently solidify and embed 
said device, the fluid insulating material being injected into a por- 
tion of the cavity remote from the device and the means electri- 
cally connecting the terminals of the device to the conductors, 
whereby the fluid will not directly engage the device and electri- 
cal connection means at high velocity, and the conductors will be 
secured against appreciable displacement by the fluid. 


CLAIM 14 
A process of encapsulating a semiconductor device comprising: 


providing electrical connections between electrical terminals of the 
device and a plurality of conduc tors arranged in a substantially 
common plane, said device and the thusly provided electrical con- 
nections thereto being disposed on one side of said plane, 

disposing the device and portions of the conductors in a mold cavity, 
and 

holding the conductors while injecting a fluid insulating material 
into the mold cavity for subsequently solidifying and embedding 
said device, 

the fluid insulating material being injected into a portion of the cav- 
ity on the opposite side of said plane to preclude direct high veloc- 
ity engagement between the fluid and the device and the 
electrical connections thereto. 


Cia 17 
A process of encapsulating a semiconductor device comprising: 


providing electrical connections between electrical terminals of the 
device and a plurality of conduc tors arranged substantially 
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parallel to one another, said device and the thusly provided elec- 
trical connections thereto being provided on one side of said 
conductors, 

enue the device and portions of the conductors in a mold cavity, 
an 

holding the conductors while injecting a fluid insulating material 
into the mold cavity for subsequently solidifying and embedding 
said device, 

the fluid insulating material being injected into a portion of the cav- 
ity on the opposite side of said conductors to preclude direct high 
velocity engagement between the fluid and the device and the 
electrical connections thereto. 

The Commission found that respondents import encapsulated semi- 
conductors produced using two accused processes. No party disputes 
these findings. Both processes share certain common characteristics. 
They employ a stamped lead rectangular metal frame as a structure for 
mounting, assembling and handling the semiconductor devices. The 
semiconductor die is attached to the lead frame at the “die pad” with 
heat conducting adhesive. The die pad supports the die, but does not 
conduct electricity. Terminals on each die are connected to the frame 
leads with fine whisker wires. The leads generally radiate outward from 
the die in a “starburst” pattern. The lead frame and attached die pad are 
placed in a mold cavity with one end of each lead extending out of the 
cavity. The other end of each lead is cantilevered inside the cavity like a 
diving board. The upper and lower halves of the die are clamped 
together holding one end of each conductor. A fluid insulating material 
is injected into the mold cavity. 

The processes differ in the way in which the plastic encapsulating 
fluid is introduced into the mold cavity. In the process known as oppo- 
site-side gating or “bottom gating,” the fluid is introduced through a 
cavity on the opposite side of the lead frame from the semiconductor die 
and wires. In the process known as same-side gating or “top gating,” the 
plastic encapsulating fluid is introduced into the mold cavity on the 
same side of the leads as the semiconductor die and the wires. 


C. Issues Appealed: 

TI and the respondents appeal various portions of the Commission’s 
determination. TI and Analog contend that the Commission incorrectly 
construed claims 12, 14 and 17. According to TI these claims do not con- 
tain a specific gate limitation. TI also argues that claim 17’s parallel 
limitation does not apply to all conductors. Analog contends that the 
Commission incorrectly determined that the “whereby” or “to pre- 
clude” clauses in claims 12, 14 and 17 do not create an additional limita- 
tion. With respect to infringement, TI appeals the Commission’s 
findings of noninfringement, asserting that the Commission erred in 
failing to find that the same-side gating process literally infringes claims 
12, 14 and 17 and that all of respondents’ devices produced using the 
opposite-side gating process literally infringe claim 17. TI also argues 
that, as a matter of law, it established that the same-side gating process 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 51 


infringes claims 12, 14 and 17 under the doctrine of equivalents. 
Respondents appeal the Commission’s infringement determinations 
arguing that the Commission erred when it determined that the oppo- 
site-side gating processes infringe claim 12 under the doctrine of equiva- 
lents, that the opposite-side gating processes literally infringe claim 14 
and that the 8-lead devices manufactured using an opposite-side gating 
process literally infringe claim 17. Respondents also appeal the Com- 
mission’s determinations that the ’027 patent is not invalid as obvious, 
anticipated, or for obviousness-type double patenting. No issue is raised 
on appeal regarding claim 1. Finally, TI appeals the Commission’s deter- 
mination that Analog is a licensee of TI while Analog contends that the 
Commission abused its discretion when it decided to include Analog in 
its exclusion order and issue Analog a cease and desist order despite the 
existence of Analog’s license. Analog further contends that the Commis- 
sion could not include Analog in its remedial orders as a matter of law 
because it is a member of the domestic industry. 


II. INFRINGEMENT 


Patent infringement analysis is a two-fold inquiry: a threshold ques- 
tion of claim interpretation followed by a determination of whether the 
properly construed claims encompass the accused structure or process. 
Mannesmann Demag Corp. v. Engineered Metal Prods. Co., 793 F.2d 
1279, 1282, 230 USPQ 45, 46 (Fed. Cir. 1986). 


A. Interpretation of the Claims: 


Claim interpretation is a question of law that this court reviews de 
novo. Key Mfg. Group, Inc. v. Microdot, Inc., 925 F.2d 1444, 1448, 17 
USPQ2d 1806, 1809 (Fed. Cir. 1991). Claim interpretation involves a 
review of the specification, the prosecution history, the claims (includ- 
ing unasserted as well as asserted claims) and, if necessary, other extrin- 
sic evidence, such as expert testimony. Hormone Research Found. v. 
Genentech, Inc., 904 F.2d 1558, 1562, 15 USPQ2d 1039, 1043 (Fed. Cir. 
1990), cert. dismissed, 111 S. Ct. 1434 (1991). 


1. The gate limitation in claims 12, 14 and 17 


Claim 12 requires disposing the conductors generally in a common 
plane and “injecting a fluid insulating material into the mold cavity on 
the other side of the plane.” Claim 14 similarly requires arranging the 
conductors in a substantially common plane and injecting a fluid insu- 
lating material on the opposite side of the plane. Claim 17 requires 
injecting the fluid insulating material on the opposite side of the conduc- 
tors. Relying on the claim language, the specification in conjunction 
with its drawings, the prosecution history and the testimony of the 
inventors, the Commission construed claims 12, 14 and 17 to claim a 
gate specifically located on the other (claim 12) or opposite side (claim 
14) of the plane from the semiconductor device and its electrical connec- 
tions, or, in the case of claim 17, on the opposite side of the conductors 
from the electrical connections. 





52 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 27, JULY 6, 1994 


TI contends that the Commission’s claim construction is erroneous. 
According to TI claims 12, 14 and 17 only require that the fluid be 
injected on the opposite side of the plane, not that the gate be located on 
the opposite side of the plane. Thus, according to TI, injection of fluid 
insulating material from any point remote from the semiconductor’s 
electrical connections meets the claim language. 

TI’scontorted construction of the claim language cannot be correct. It 
cannot seriously be suggested that the location for the injection of the 
plastic into the mold differs from the location of the gate through which 
the plastic is injected. As the Commission noted, construing the claims 
not to refer to a specific gate location as argued by TI would render the 
disputed claim language mere surplusage. Moreover, the specification, 
prosecution history, and the testimony of the inventors and experts all 
support the conclusion that the fluid insulating material is injected 
through a gate on the other, or opposite side, of the electrical conductors. 
Indeed, to construe the claims in the manner suggested by TI would 
read an express limitation out of the claims. This, we will not do because 
“[clourts can neither broaden nor narrow claims to give the patentee 
something different than what he has set forth.” Autogiro Co. of Am. v. 
United States, 384 F.2d 391, 396, 155 USPQ 697, 701 (Ct. Cl. 1967). 


2. The “whereby” and “to preclude” clauses in claims 12, 14 and 17 


Claim 12 concludes with a clause that states “whereby the fluid will 
not directly engage the device and electrical connection means at high 


velocity, and the conductors will be secured against appreciable dis- 
placement by the fluid.” Claims 14 and 17 conclude with the clause “to 
preclude direct high velocity engagement between the fluid and the 
device and the electrical connections thereto.” The Commission deter- 
mined that the “whereby” clause in claim 12 and the “to preclude” 
clauses in claims 14 and 17 only express the necessary results of what is 
recited in the claims. For this reason, the Commission gave them no 
weight in its infringement analysis. 

Respondents assert that the “whereby/to preclude” clauses of these 
claims establish specific further limitations to the claims relating to the 
velocity of the fluid inside the mold and the manner of securing the con- 
ductors which must be met in the respondents’ opposite-side gating pro- 
cesses in order for those processes to infringe the claims of the ’027 
patent. We disagree. A “whereby” clause that merely states the result of 
the limitations in the claim adds nothing to the patentability or sub- 
stance of the claim. Israel v. Cresswell, 166 F.2d 153, 156, 76 USPQ 594, 
597 (CCPA 1948). The “whereby/to preclude” clauses of claims 12, 14 
and 17 merely describe the result of arranging the components of the 
claims in the manner recited in the claims: the fluid does not directly 
engage the device and the electrical connection means because the gate 
through which the fluid enters is remote from them; the conductors are 
secured against appreciable displacement by the fluid because they are 
clamped in notches by the upper and lower halves of the mold die. There- 
fore, the Commission correctly determined that the “whereby/to pre- 
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clude” clauses do not contain any limitations not inherent to the process 
found in claims 12, 14 and 17. 


3. The “parallel” limitation in claim 17 


Claim 17 claims “electrical connections between electrical terminals 
of the device and a plurality of conductors arranged substantially paral- 
lel to one another[.]” Relying on the language of the claims, the specifi- 
cation and its drawings, and witness testimony, the Commission, on 
review, construed claim 17 to require parallelism among all conductors 
used, i.e., all of the two or more conductors used must be arranged paral- 
lel to one another over a significant portion of their lengths. 

On appeal, TI contends that the claim element “a plurality of conduc- 
tors arranged substantially parallel to one another” is met so long as the 
accused device contains any two conductors that are substantially par- 
allel to one another. Essentially, TI reads “plurality” to mean “two” and 
the terms “to one another” to mean “to each other.” Once again, the 
construction TI proposes must fail because it would read a limitation 
out of the claim. The claim language does not describe a relationship 
between a conductor and one other conductor. Rather, the specification, 
the drawings and the testimony of TI’s own witness require that each 
conductor be substantially parallel to all the other conductors used in 
the device. Thus, the Commission correctly determined that all the con- 
ductors must be substantially parallel to one another. 


B. Application of Claims to Processes: 

Having determined that the Commission correctly construed the 
claims, we next review whether the Commission also correctly decided 
the myriad of infringement allegations. The question of infringement, 
either literal or by equivalents, is a factual one. SRI Int’l v. Matsushita 
Elec. Corp. of Am., 775 F.2d 1107, 1125, 227 USPQ 577, 589 (Fed. Cir. 
1985) (in banc). We review the Commission’s factual findings under the 
substantial evidence standard. 19 U.S.C. § 1337(c) (1988) (persons 
adversely affected by certain final Commission determinations may 
appeal to the Federal Circuit for review in accordance with chapter 7 of 
Title 5 of the U.S. Code); SSIH Equip., S.A. v. United States Int’l Trade 
Comm’n, 718 F.2d 365, 371-72, 218 USPQ 678, 684 (Fed. Cir. 1983). 

1. Same-side processes 

The Commission determined that semiconductor products made 
using same-side gating processes imported by respondents did not liter- 
ally infringe claims 12, 14 and 17 because they did not meet the opposite- 
side gate limitation found in these claims. The Commission also 
determined that prosecution history estoppel precluded TI from 
expanding the opposite-side gate limitation in claim 12 to include same- 
side gating. Thus, same-side gating products could not infringe claim 12 
under the doctrine of equivalents. 

a. Literal infringement 


On appeal, TI contends that the Commission’s determination that 
products made using same-side processes do not literally infringe claims 
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12, 14 and 17 should be reversed. Having held that the Commission did 
not err in construing the claims to contain a specific gate limitation, we 
also affirm the Commission’s determination that products made using 
the same-side gating process do not literally infringe claims 12, 14 and 
17. The Commission’s finding that these products are not produced 
using an opposite-side gating process is based on substantial evidence. 


b. Doctrine of equivalents 


Infringement under the doctrine of equivalents has been “judicially 
devised to do equity” in situations where there is no literal infringe- 
ment, but liability is nevertheless appropriate to prevent what is in 
essence a pirating of the patentee’s invention. Loctite Corp. v. Ultraseal, 
Ltd., 781 F.2d 861, 870, 228 USPQ 90, 96 (Fed Cir. 1985) (citing Hughes 
Aircraft Co. v. United States, 717 F.2d 1351, 1361, 219 USPQ 473, 480 
(Fed. Cir. 1983)). Prosecution history estoppel is a policy oriented limita- 
tion to the range of equivalents available to the patentee, a limitation 
that we review as a question of law. Prosecution history estoppel will not 
allow the patentee to extend the range of equivalents accorded the 
device or process to subject matter relinquished during prosecution of 
the patent. Id., 228 USPQ at 96 (citing Perkin-Elmer Corp. v. Computer- 
vision Corp., 732 F.2d 888, 900, 221 USPQ 669, 678 (Fed. Cir.), cert. 
denied, 469 U.S. 857 (1984)). 

The Commission found that the inventors had based their argument 
for claim 12’s patentability on the opposite-side gating limitation it con- 
tained. Having done so while prosecuting the ’027 patent, TI was 
estopped from asserting that the same-side gating process used by 
respondents is the equivalent of the opposite-side gating specified in 
claim 12. The Commission therefore concluded that the respondents’ 
same-side gated processes could not be found to infringe claim 12 of the 
027 patent under the doctrine of equivalents. 

Determining the limitations on the doctrine of equivalents is a ques- 
tion of law which we review de novo. Id., 228 USPQ at 96. On appeal, TI 
argues that no prosecution history estoppel exists because there is no 
basis in the file history to conclude that TI gave up coverage of same-side 
gated processes. More particularly, TI asserts that with no citation of a 
prior art reference disclosing the same-sided process the inventors can- 
not be deemed to have disclaimed or disavowed same-side gating. 

We must decide whether the Commission erred as a matter of law in 
determining that the prosecution history indicates that the ’027 patent 
applicants disclaimed or disavowed same-side gating. The prosecution 
history to which we may look includes “[t]he entire record of proceed- 
ings in the Patent and Trademark Office, including representations 
made to the Examiner that the invention is patentable * * *.” Jonsson v. 
Stanley Works, 903 F.2d 812, 817, 14 USPQ2d 1863, 1868 (Fed. Cir. 1990) 
(citing Standard Oil Co. v. American Cyanamid Co., 774 F.2d 448, 452, 
227 USPQ 293, 296 (Fed. Cir. 1985)). 

The ’027 patent issued on August 23, 1977. Its history traces to 
December 16, 1963, when inventors Robert O. Birchler and E. W. Wil- 
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liams filed the grandparent application, Application No. 331,006, 
entitled “Process for Encapsulating Electronic Components in Plastic.” 
On October 17, 1968, the inventors filed Divisional Application No. 
768,311, the 027 patent’s parent application, which was followed by 
Continuation Application No. 384,768 on July 30, 1973. That continua- 
tion application matured into the ’027 patent. It is the interaction 
between the inventors and the patent examiner during the prosecution 
of the ’006 application that is of interest in this appeal. 

As a general proposition, prosecution history estoppel! is based upon a 
showing that an applicant amended a claim to avoid a cited prior art ref- 
erence. Hughes Aircraft, 717 F.2d at 13862, 219 USPQ at 481. TI correctly 
states that none of the references cited by the examiner disclosed same- 
side gating and the inventors never amended claim 12 to add the oppo- 
site-side gating limitation to distinguish and overcome a prior art 
reference. Amendment of a claim in light of a prior art reference, how- 
ever, is not the sine qua non to establish prosecution history estoppel. 
Unmistakable assertions made by the applicant to the Patent and 
Trademark Office (PTO) in support of patentability, whether or not 
required to secure allowance of the claim, also may operate to preclude 
the patentee from asserting equivalency between a limitation of the 
claim and a substituted structure or process step. Hormone Research, 
904 F.2d at 1567, 15 USPQ2d at 1046; Kinzenbaw v. Deere & Co., 741 
F.2d 383, 389, 222 USPQ 929, 933 (Fed. Cir. 1984), cert. denied, 470 U.S. 
1004 (1985). Application of this test requires, in each case, examination 
of the prosecution history taken as a whole. 

The prosecution history of the ’027 patent shows that the inventors 
placed special emphasis on locating the gate on the opposite side of the 
mold from the semiconductor because locating the gate on the same-side 
of the mold did not work. An invention disclosure form placed by the 
inventors in the PTO file reads: 

In order to transfer mold successfully, it was found that the gate 
placement was critical. The first experiment placed the gate in the 
top of the unit, which is the conventional location for end gating 


The results were most unsatisfactory with the emitter and base 
lead being broken as the cavity filled. It was found during the same 
experiment that better results were obtained when the unit was in 
the top half of the mold so it did not see the plastic as it is initially 
introduced to the cavity. 
Consequently, the disclosure form and the inventor’s notebook, also of 
record, assert that one of the four important features of the invention 
was that the “gate is in the bottom half [opposite-side] of the mold, and 
the device in the top.” The importance of opposite-side gating was also 
emphasized in the figure attached to the invention disclosure form, a 
drawing that eventually became Figure 5 of the ’027 patent. The draw- 
ing shows the plastic insulating material, after injection in the side 
opposite from the semiconductor, flowing into the bottom of the mold 
cavity and then flowing up around the device into the top half of the 
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mold cavity. In toto, the invention disclosure form explains that same- 
side gating was known in the molding art, and that the inventors were 
certain that same-side gating could not achieve their desired invention. 
The inventors’ own assumptions provided the motivation for purpose- 
ful exclusion of same-side gating from claim 12. As far as they were con- 
cerned same-side gating in transfer molding was an obvious but 
unworkable limitation. The inventors first tried the “conventional” 
same-side gate location but discovered that it was opposite-side gating 
that produced usable encapsulated products. Thus, when the examiner 
rejected claim 12’s predecessor claims in the ’006 application, claims 21 
and 22, as obvious in view of three prior art references, the inventors 
argued that it was the organization of the electrical connections in a 
common plane, with the conductor wires being located on one side of the 
plane and the plastic fluid being injected into the mold on the opposite 
side of the plane that made the claim patentable: 


none of these references alone or in combination in any way show or 
suggest the step of injecting the fluid insulating material into a 
mold cavity on an opposite side of the common plane defined by the 
conductor wires from the side on which the device and a major por- 
tion of the means making the electrical connection between the 
device and the conductor wires are disposed. 


By expressly stating that claim 12 was patentable because of the oppo- 
site-side gating limitation, particularly in light of their previous admis- 


sion that same-side gating was known in the art, the inventors 
unmistakably excluded the same-side gating as an equivalent. Having 
represented that same-side gating does not work, and having distin- 
guished cited prior art as not teaching the functional opposite-side gated 
process, TI cannot foreclose reliance upon its unambiguous surrender of 
subject matter. See Standard Oil Co., 774 F.2d at 452-53, 227 USPQ at 
296 (metallic copper represented in specification as “ineffective,” and 
“outside [the] claims” in response to examiner’s rejection). Such fore- 
closure is impermissible because “other players in the marketplace are 
entitled to rely on the record made in the Patent Office in determining 
the meaning and scope of the patent.” Lemelson v. General Mills, Inc., 
968 F.2d 1202, 1208, 23 USPQ2d 1284, 1289 (Fed. Cir. 1992). For these 
reasons, the Commission did not err in concluding that TI is estopped 
from asserting that a same-side gating process is the equivalent of the 
opposite-side gating process in claim 12. 

TI draws our attention to the fact that the Commission made no spe- 
cific determination as to the range of gating equivalents available to TI 
under claims 14 and 17 of the 027 patent. Ifthe Commission’s silence on 
that point is error, the error necessarily is harmless because the prosecu- 
tion history estoppel we hold proven on claim 12 is equally applicable to 
claims 14 and 17. 


2. Opposite-side processes 


The Commission determined that semiconductor products made 
using opposite-side gating processes imported by respondents infringed 
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claim 12 under the doctrine of equivalents, infringed claim 14 literally, 
and that Analog’s and VLSI’s 8-lead semiconductor products made 
using opposite-side gating processes literally infringed claim 17. 
Respondents challenge all three of these infringement determinations 
on appeal. TI challenges the claim 17 infringement finding asserting 
that it should cover more types of semiconductors. 


a. Claim 12 and doctrine of equivalents infringement by opposite- 
side processes 


In determining that the respondents’ products made using an oppo- 
site-side gating process infringe claim 12 of the ’027 patent under the 
doctrine of equivalents, the Commission found that the only limitation 
of claim 12 not literally found in the respondents’ opposite-side encap- 
sulating processes is the attachment of the semiconductor device to a 
conductor for support. The Commission found that the die pad in 
respondents’ products is the equivalent of the supporting conductor, 
because it performs exactly the same function in exactly the same way to 
achieve exactly the same result. Because the accused processes merely 
divided the two functions of the supporting conductor (support of the die 
and electrical connection thereof to an external circuit) between two 
separate components of their processes, the processes infringed the 
claim. 

On appeal, respondents contend that the Commission’s determina- 
tion that devices made using opposite-side gating processes infringe 
claim 12 under the doctrine of equivalents is not based on substantial 
evidence because (1) the accused processes do not meet the whereby 
limitation; (2) the accused processes do not have an equivalent to the 
support conductor; and (3) the die pad in the accused processes does not 
meet the common plane limitation. Further, infringement is precluded 
by the reverse doctrine of equivalents. 

Because we agree with the Commission that the whereby clause in 
claim 12 is not an additional limitation, we reject the contention that 
infringement cannot be found provided that all limitations of the claim 
are present in the accused process. Substantial evidence supports the 
Commission’s determination that the products made using opposite- 
side gating processes infringe claim 12 under the doctrine of equiva- 
lents: they contain the equivalent of the claimed support conductor and 
they meet the common plane limitation. Claim 12 requires, inter alia, 
that the device be mechanically connected to a conductor for support 
and electrically connected to the same or another conductor to conduct 
electricity. Further, claim 12’s conductors are to be generally disposed in 
a common plane. The die pad in respondents’ process is the functional 
equivalent of claim 12’s supporting conductor limitation: it supports the 
semiconductor, as a mechanical attachment, in order to hold the semi- 
conductor in place. Respondents’ die pad need not, and does not, func- 
tion as a conductor; it does not become a conductor simply because it 
assumes the support function. Therefore, the die pad need not meet the 
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common plane limitation of claim 12. That limitation is met by respon- 
dents’ conductors which are disposed in a common plane. 

Furthermore, we will not consider Analog’s and VLSI’s reverse doc- 
trine of equivalents argument in this appeal because they waived the 
right to pursue this argument while at the Commission. Analog, arguing 
the infringement issues for all respondents, made a reverse doctrine of 
equivalents argument at the Commission in its post-hearing brief sub- 
mitted to the ALJ. The ALJ made no specific findings on this defense in 
his initial decision, but Analog did not raise this “defect” in the ALJ’s 
decision in its petition for review submitted to the Commission. Analog 
contends that it raised the issue in its petition for review when it 
asserted that its devices did not literally infringe claim 17. We disagree. 
One does not make a reverse doctrine of equivalents argument simply 
by mounting a defense to literal or doctrine of equivalents infringement. 
See Rolls-Royce Ltd. v. GTE Valeron Corp., 800 F.2d 1101, 1108, 231 
USPQ 185, 190 (Fed. Cir. 1986). The Commission’s rules governing sec- 
tion 337 investigations deem abandoned any issue not raised in the peti- 
tion for review. 19 C.FR. § 210.54(a)(2) (1992). Respondents having 
failed to alert the Commission to a possible error in the ALJ’s initial 
decision, this court will not now examine the issue. Allied Corp. uv. 
United States Int’l Trade Comm’n, 850 F.2d 1573, 1580, 7 USPQ2d 
13038, 1308 (Fed. Cir. 1988), cert. denied, 488 U.S. 1008 (1988). 


b. Claim 14 and literal infringement by opposite-side processes 


The Commission determined that claim 14 is literally infringed by 
products made using opposite-side gating processes having found that 
respondents’ processes meet all the limitations of claim 14. 

Respondents contend that the Commission’s claim 14 infringement 
determination is not based on substantial evidence because (1) the 
accused processes do not meet the “to preclude” clause limitation; 
(2) the die pad in the accused processes does not meet the common plane 
limitation; and (3) literal infringement is precluded by the reverse doc- 
trine of equivalents. 

None of these assertions merits much extended discussion. As 
explained above, the “to preclude” clause is not an additional limitation 
that the accused processes must meet. Further, claim 14, unlike claim 
12, does not have a supporting conductor limitation so the supporting 
die pad in the accused processes need not be aligned with the conductors 
in a generally common plane in order to literally infringe claim 14. 
There is substantial evidence to support the finding that the conductors 
in the respondents’ devices meet the common plane limitation. Finally, 
as explained above, respondents have waived their reverse doctrine of 
equivalents argument. 


c. Claim 17 and 8-lead opposite-side devices 


TI, Analog and VLSI appeal the Commission’s determination that 
8-lead products made using opposite-side processes literally infringe 
claim 17. The Commission determined that such products literally 
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infringed claim 17 because all of their conductors are “arranged parallel 
over a significant portion of the conductors’ length.” 

TI contends that all products made using opposite-side processes lit- 
erally infringe claim 17 provided the claim is construed to require only 
that two conductors be substantially parallel to each another. Since we 
have held that the Commission did not err in construing the claim to 
require that all the conductors must be substantially parallel to each 
other, TI’s challenge to the correctness of this infringement determina- 
tion must fail. 

Analog and VLSI contend that the Commission’s determination that 
their 8-lead devices (produced using opposite-side gating processes) lit- 
erally infringe claim 17 is not based on substantial evidence because 
(1) the accused processes do not meet the “to preclude” limitation; 
(2) the presence of a die pad in such processes means that they fail to 
meet the “all parallel conductor” limitation; and (3) literal infringement 
is precluded by the reverse doctrine of equivalents. 

Analog’s and VLSI’s arguments are meritless. As explained above, 
the “to preclude” clause is not an additional limitation that the accused 
processes must meet. Further, claim 17 does not contain the support 
limitation found in claim 12. Therefore, there is no need to consider 
whether the die pad meets the “all parallel” limitation, a limitation 
which is addressed to the conductors not to the die pad. Moreover, there 
is substantial evidence to support the Commission’s determination 
that the conductors on the 8-lead devices meet the “all parallel limita- 
tion” and therefore literally infringe claim 17. Finally, as explained 
above, respondents have waived their reverse doctrine of equivalents 
argument. 


III. VALIDITY 


A patent is presumed valid and the party asserting invalidity must 
overcome this presumption by clear and convincing evidence establish- 
ing facts which support the conclusion of invalidity. Intel Corp. v. United 
States Int’l Trade Comm’n, 946 F.2d 821, 834, 20 USPQ2d 1161, 1172 
(Fed. Cir. 1991). Respondents challenge the Commission’s determina- 
tion that the ’027 patent is not invalid on three grounds, that the patent 
is obvious under section 103, that it is anticipated under section 102, 
and that it is invalid for obviousness-type double patenting over U.S. 
Patent No. 3,716,764 (the ’764 patent). Respondents do not contend, as 
they did before the Commission, that the ’027 patent is invalid for fail- 
ure to reveal the best mode. 


A. Anticipation: 


A patent may be invalid as anticipated due to the prior conception and 
reduction to practice by another of the patentee’s invention. 35 U.S.C. 
§ 102(g) (1988). Anticipation is a question of fact. Hybritech, Inc. v. 
Monoclonal Antibodies, Inc., 802 F.2d 1367, 1379, 321 USPQ 81, 90 (Fed. 
Cir. 1986), cert. denied, 480 U.S. 947 (1987). We review the Commis- 
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sion’s factual determinations under the substantial evidence standard. 
SSIH, 718 F.2d at 371-72, 218 USPQ at 684. 

Respondents assert on appeal, as they did before the Commission, 
that work performed by Mr. Robert Helda and Mr. Milan Lincoln at 
Motorola anticipated the ’027 patent. The Commission determined that 
the Helda-Lincoln invention was not reduced to practice until Novem- 
ber 6, 1963, after Mr. Birchler and Mr. Williams reduced the ’027 process 
to practice in late September 1963 at Texas Instruments. Therefore, the 
Commission found that the Helda-Lincoln invention is not prior art and 
cannot anticipate the ’027 patent. 

On appeal respondents do not argue that the Helda-Lincoln reduction 
to practice date of November 6, 1963, is erroneous. Instead, they argue 
that the reduction to practice date of the ’027 process in late September 
1963 is erroneous because corroborating evidence only supports a 
reduction to practice date of December 12, 1963, the filing date of the 
’027 patent. If the 027 patent’s process were reduced to practice on that 
date, then the Helda-Lincoln invention prior art would anticipate the 
’027 patent. 

Respondents’ arguments are to no avail. Reviewing this issue de novo, 
DSL Dynamic Sciences v. Union Switch & Signal, Inc., 928 F.2d 1122, 
1125, 18 USPQ2d 1152, 1154 (Fed. Cir. 1992), we conclude that the ’027 
patent’s reduction to practice date of late September is corroborated by 
the evidence and is not erroneous. The claims of the ’027 patent there- 
fore cannot be anticipated by the Helda-Lincoln invention. 


B. Obviousness: 


A patent is invalid if the differences between the subject matter pat- 
ented and the prior art are such that the patented subject matter as a 
whole would have been obvious at the time of invention to a person hav- 
ing ordinary skill in the art. 35 U.S.C. § 103 (1988). Obviousness is deter- 
mined as a question of law based on a series of factual determinations, 
including (1) the scope and content of the prior art, (2) the differences 
between the art and the claims at issue, (3) the level of ordinary skill in 
the art and (4) any other objective evidence. Graham v. John Deere Co., 
383 U.S. 1, 17, 148 USPQ 459, 467 (1966); see, e.g., Allen Archery, Inc. v. 
Browning Mfg. Co., 819 F.2d 1087, 1092, 2 USPQ2d 1490, 1493 (Fed. Cir. 
1987). We review the Commission’s factual determinations under the 
substantial evidence standard. SSIH, 718 F.2d at 371-72, 218 USPQ at 
684. We then review the legal conclusion of nonobviousness de novo. 
Intel Corp., 946 F.2d at 834, 20 USPQ2d at 1173. 

The Commission having correctly found that the Helda-Lincoln 
invention was not reduced to practice before the ’027 process, there is no 
dispute about the scope and content of the prior art. The Commission 
found that the prior art includes: (1) the Doyle process patent; (2) the 
Lanz] patent; (3) the Sylvania transistor as described in the Carruth and 
Sussman article; (4) the Zecher article; and (5) the Burns patent. 

The Commission, reviewing the ALJ’s initial decision, found the ’027 
patent nonobvious because it found nothing in the Sylvania, Lanzl, 
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Burns, or Zecher references to suggest making the leads in the Doyle ref- 
erence planar while injecting molten plastic from the opposite side of the 
plane to produce an inexpensive semiconductor. The Commission fur- 
ther found that a secondary indicia of nonobviousness, long-felt need, 
supported its determination that the invention of the 027 patent was 
nonobvious. 

Respondents assert that the Doyle reference teaches opposite-side 
gating which renders the ’027 patent obvious because all the other fea- 
tures of the patent are included in the prior art. Further, respondents 
argue that there can be no long-felt need when the period between the 
date of the most pertinent prior art references (here Doyle and Sylvania) 
and the claimed invention is very short. 

There is substantial evidence in the record to support the Commis- 
sion’s finding that the Doyle reference does not teach opposite-side gat- 
ing. Moreover, we agree with the Commission that the references in 
combination do not suggest the invention as a whole claimed in the 027 
patent. Absent such suggestion to combine the references, respondents 
can do no more than piece the invention together using the patented 
invention as a template. Such hindsight reasoning is impermissible. In 
re Fine, 837 F.2d 1071, 1075, 5 USPQ2d 1596, 1600 (Fed. Cir. 1988). 
Thus, the Commission’s conclusion that the ’027 patent would not have 
been obvious in view of these prior art references is not erroneous. 

With respect to long-felt need respondents incorrectly argue that 
long-felt need is analyzed only as of the date of the “most pertinent” 
prior art references. Rather, long-felt need is analyzed as of the date of 
an articulated identified problem and evidence of efforts to solve that 
problem. The Commission found that semiconductor manufacturers 
began searching for a means to mass produce inexpensive transistors in 
the early 1960s. The industry aggressively embraced the technique of 
packaging components in plastic by transfer molding between 1957 and 
1963. Early attempts encountered problems, such as damaging the 
devices when using high velocity molding compounds and multiple 
inventors were working on the problem. For these reasons, there is sub- 
stantial evidence to support the Commission’s finding of long-felt need 
for the process claimed in the ’027 patent. 


C. Obviousness-Type Double Patenting: 


Twenty months after inventors Birchler and Williams filed the ’006 
patent application, the examiner determined that the amended claims 
of the ’006 application described three distinct inventions. He restricted 
each claim to one of three groups. The group I claims were drawn toa 
semiconductor device, the group II claims to an injection molding pro- 
cess for semiconductor devices, and the group III claims to “a lead frame 
for semiconductor devices and a method for securing semiconductor 
crystals to that frame, i.e. an intermediate product for use in producing 
the final semiconductor device.” The group I claims resulted in patent 
number 3,439,238. The group III claims eventually issued as the ’764 
patent. The group II claims eventually issued as the ’027 patent. 
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The Commission determined that claims 12, 14 and 17 of the ’027 pat- 
ent were not invalid for obviousness-type double patenting. When the 
examiner restricted the claims to three groups, he included in group III 
a claim associated with transfer molding, although he described that 
group not to include transfer molding. Nonetheless, the Commission 
concluded that the actual restriction groupings, not the written descrip- 
tions thereof, control for purposes of ascertaining if subsequent amend- 
ments to original claims are consonant with the substantive restrictions 
drawn by the examiner. 

On appeal, respondents again argue that including the transfer mold- 
ing claim (claim 17) in the ’764 patent failed to maintain consonance 
with the restriction requirement the examiner imposed on the ’027 pat- 
ent’s grandparent application. Having failed to maintain consonance 
with the restriction requirement, claims 16 and 17 of the ’764 patent 
become prior art which, when combined with the Doyle reference ren- 
der claims 12, 14 and 17 of the ’027 patent invalid. 

Double patenting is a question of law that this court reviews de novo. 
General Foods Corp. v. Studiengesellschaft Kohle mbH, 972 F.2d 1272, 
1277, 23 USPQ2d 1839, 1843 (Fed. Cir. 1992). A patentee may not 
remove a patent from consideration as a prior art reference pursuant to 
35 U.S.C. section 121 (1988) where the principle of consonance is vio- 
lated. Symbol Technologies, Inc. v. Opticon, Inc., 935 F.2d 1569, 1579, 
19 USPQ2d 1241, 1249 (Fed. Cir. 1991). In order for consonance to exist, 
“the line of demarcation between the ‘independent and distinct inven- 
tions’ that prompted the restriction requirement” must be maintained. 
Gerber Garment Technology, Inc. v. Lectra Sys., Inc., 916 F.2d 683, 688, 
16 USPQ2d 1436, 1440 (Fed. Cir. 1990). We agree with the Commission’s 
determination that the post-restriction addition of claim 17 to the ’764 
patent is consonant with the grouping restriction actually imposed by 
the examiner. Consequently, the protection of section 121 applies and 
the claims of the later issued ’027 patent are protected from an allega- 
tion of double patenting. Moreover, even if there were no consonance 
due to a breach of the restriction requirement, respondents’ conten- 
tions on the ultimate obviousness-type double patenting inquiry would 
fail. Claims 12, 14 and 17 of the 027 patent are patentably distinct from 
claim 17 of the ’764 patent. See General Foods, 972 F.2d at 1277, 23 
USPQ2d at 1843; Symbol, 935 F.2d at 1581, 19 USPQ2d at 1249. These 
claims are not so very much alike as to render claims 12, 14 and 17 of the 
’027 patent obvious in view of claims 16 and 17 of the ’764 patent. See 
Gerber, 916 F2d at 686, 16 USPQ2d at 1438. Claims 12, 14, and 17 of the 
’027 patent disclose injecting the fluid insulating material from a gate 
on the opposite side of the conductors. Opposite-side injection of the 
fluid is not disclosed in either claim 16 or 17 of the ’764 patent, nor would 
it be obvious in light of claims 16 or 17 of the ’764 patent. 


IV. Issues PARTICULAR TO ANALOG 


On August 8, 1990, after the Commission instituted its investigation, 
Analog acquired the stock of a corporation that had entered into a cross- 
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license agreement with TI in 1974 for several patents including the 027 
patent. The license agreement provides that it is to be construed in 
accordance with Texas law. On November 3, 1990, Analog and that com- 
pany formally merged. The Commission determined that Analog 
acquired this license because the agreement between TI and its licensee 
did not require consent from TI for the licensee to transfer to a third 
party acquiring substantially all the assets of the licensee. 

On appeal, TI contends that the Commission’s construction of the 
license’s transferability is legally erroneous and unreasonable. Because 
we agree with the Commission that the contract is not ambiguous, we 
review this question of contract interpretation de novo. Snug Harbor, 
Ltd. v. Zurich Ins., 968 F.2d 538, 541-42 (5th Cir. 1992). Because we do 
not find the Commission’s construction of the contract to be erroneous, 
we affirm the Commission’s determination that Analog acquired a 
license through the merger, a license for sales not to exceed the annual 
sales of licensed products being made by the original licensee at the time 
Analog acquired the license. 

Analog is not content with the decision that it acquired a valid license 
from TI. Analog further argues that the Commission’s failure to dismiss 
Analog from the investigation and its decision to issue a cease and desist 
order against it is erroneous because as a licensee Analog cannot be com- 
mitting an unfair trade practice. 

The Commission determined that Analog became licensed after the 
institution of its investigation, a considerable period after a violation of 
section 337 was alleged to have begun. The Commission found that Ana- 
log (along with the other respondents) violated section 337 by importing 
and selling after importation the accused devices. The Commission then 
issued a cease and desist order and a limited exclusion order to Analog. 
These orders, however, do not apply to products licensed by TI. Analog’s 
sales to the extent of the annual sales of the original TI licensee are not 
subject to the remedy fashioned by the Commission. 

We must affirm the Commission’s choice of remedy so long as it is not 
arbitrary, capricious, an abuse of discretion, or otherwise not in accor- 
dance with law. In other words, “if the Commission has considered the 
relevant factors and not made a clear error of judgment, we affirm its 
choice of remedy.” Hyundai Elecs. Indus. Co. v. United States Int'l 
Trade Comm’n, 899 F.2d 1204, 1209, 14 USPQ2d 1396, 1400 (Fed. Cir. 
1990). Clearly, Analog’s license with TI is a limited license. There is no 
guarantee that Analog will limit its importation of otherwise infringing 
devices to the amount permitted by its license. The Commission’s deci- 
sion to fashion a remedy that permits Analog fully to enjoy its license 
and prevents Analog from violating section 337 can hardly be deemed a 
clear error of judgment. 

Analog further contends that a member of the domestic industry is 
immune to remedial orders under section 337, and that the Commission 
therefore erred as a matter of law in subjecting it, as a member of the 
affected domestic industry, to section 337 orders. We must determine 
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whether the Commission correctly construed the statute in rejecting 
Analog’s novel contention. 

Statutory interpretation begins with the language of the statute. Mal- 
lard v. United States Dist. Court for S. Dist. of Iowa, 490 U.S. 296, 300-01 
(1989). If the statute clearly expresses Congress’s intent, we must give 
effect to the “unambiguously expressed intent of Congress.” Chevron 
U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 
(1984). If we determine that Congress has not directly addressed the 
issue, then we must determine whether the Commission’s construction 
of the statute is permissible. Id. 

Section 337 renders unlawful 


[t]he importation into the United States, the sale for importation, 
or the sale within the United States after importation by the owner, 
importer, or consignee, of articles that— 
(i) infringe a valid and enforceable United States patent 
* os or 
(ii) are made, produced, processed, or mined under, or by 
means of, a process covered by the claims of a valid and enforce- 
able United States patent/,] 


provided that a domestic industry exists in the United States. 19 U.S.C. 
§§ 1337(a)(1)(B), (a)(2) (1988). A domestic industry exists in the United 
States if there is, with respect to the articles protected by the patent 


(A) significant investment in plant and equipment; 


(B) significant employment of labor or capital; or 
(C) substantial investment in its exploitation, including engi- 
neering, research and development, or licensing. 


19 U.S.C. § 1337(a)(3) (1988). 

The plain language of subsection (a)(1)(B) prohibits the importation 
of articles found to infringe a valid and enforceable United States patent 
by any owner, importer or consignee. There is no suggestion in the statu- 
tory language that only owners, importers, or consignees not in the 
domestic industry are subject to the remedial powers bestowed on the 
Commission by statute. This language is clear and its meaning is unam- 
biguous. Membership in the domestic industry does not operate to 
shield an importer such as Analog from the purview of section 337. Our 
duty, as was the Commission’s, is to enforce the statute according to its 
terms. 

Moreover, Analog’s construction of the statute, if correct, would 
enable members of the domestic industry to engage in conduct that 
would otherwise be unlawful under section 337. When Congress 
amended section 337 of the Tariff Act of 1930 in 1988 to provide the defi- 
nition of domestic industry now found in subsection (a)(3), it stated that 
its purpose was “to make [section 337] a more effective remedy for the 
protection of United States intellectual property rights.” Omnibus 
Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, § 1341(b), 
1988 U.S.C.C.A.N. (102 Stat.) 1107, 1212 (codified at 19 U.S.C. § 1337 
note). Analog urges us to hold that some members of the domestic indus- 
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try may commit unfair trade acts against other law-abiding members of 
the domestic industry with impunity. Such a result would make section 
337 a less, not more, effective remedy. We necessarily decline to rewrite 
the statute. Congress may, if it wishes, revise section 337 to provide the 
immunity Analog seeks. Until such time, the statutory domestic indus- 
try requirement will remain ajurisdictional prerequisite to Commission 
action under section 337, not, as Analog desires, a congressional pardon 
for unlawful conduct. 


V. CONCLUSION 


For the preceding reasons, the decision of the United States Interna- 
tional Trade Commission to remedy a violation of section 337, predi- 
cated on its determination that the ’027 patent is not invalid and is 
infringed by certain products made using an opposite-side gating encap- 
sulation process is 


AFFIRMED. 


| CELE ame — 


ALL CHANNEL PRODUCTS, PLAINTIFF-APPELLANT U. 
UNITED STATES, DEFENDANT-APPELLEE 
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counsel was Sheryl A. French, U.S. Customs Service. 


Appealed from: U.S. Court of International Trade. 
Senior Judge NEWMAN. 


BeEForRE RicH, PLAGER and CLEVENGER, Circuit Judges. 


CLEVENGER, Circuit Judge. 

All Channel Products appeals the judgment of the United States 
Court of International Trade dismissing All Channel’s complaint which 
sought reliquidation of an entry covering television antennae parts 
manufactured in Japan. All Channel Prods. v. United States, 787 
F. Supp. 1457 (Ct. Int’] Trade 1992). 

The only issue before the Court of International Trade was whether 
the transaction value of the imported merchandise, upon which duty is 
assessed, excludes an amount incurred for foreign inland freight 
charges. 

The pertinent statute, 19 U.S.C. § 1401a(b) (1988), reads in relevant 
part: 

(1) The transaction value of imported merchandise is the price 
actually paid or payable for the merchandise when sold for exporta- 
tion to the United States * * 
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* * * * * * * 


(4) For purposes of this subsection— 

(A) The term “price actually paid or payable” means the total 
payment (whether direct or indirect, and exclusive of any costs, 
charges, or expenses incurred for transportation, insurance, and 
related services incident to the international shipment of the mer- 
chandise from the country of exportation to the place of importa- 


tion in the United States) made * * * for imported merchandise 
* * * 


* * * * * * * 


The imported merchandise was sold by Taisei Trading Co., Ltd. for a 
total payment of $13,491.00 to All Channel, computed on CIF (cost, 
insurance and freight) New York terms. Invoices for the merchandise 
separately identified charges incurred for inland freight from Taisei’s 
factory to the port of Yokohama, charges incident to such inland trans- 
portation, and charges for ocean freight and insurance covering the 
shipment from Japan to New York City. When computing the transac- 
tion value for duty purposes, Customs excluded from the CIF price only 
the amounts invoiced for ocean freight and insurance. 

Although the relevant statute does not clearly provide for exclusion of 
foreign inland freight charges from the computation of transaction 
value, Customs has by regulation specified the precise circumstances in 
which an importer may properly deduct foreign inland freight charges 
from transaction value. 19 C.FR. § 152.103(a)(5) (1992). That regula- 
tion, the application but not the validity of which All Channel chal- 
lenges, only permits exclusion from transaction value of foreign inland 
freight charges if (a) the merchandise is shipped on a through bill of lad- 
ing or (b) absent such a bill of lading, a single carrier or forwarder has 
sole control of the shipment from the foreign factory to the United 
States border. 

Because it was undisputed that All Channel’s imported merchandise 
was neither subject to a through bill of lading, nor under the control of a 
single carrier or forwarder, the Court of International Trade granted 
Customs’ Motion for Summary Judgment sustaining Customs’ - 
appraisement and dismissing the action. 

In this court, the appellant repeats the arguments made in the Court 
of International Trade. Because appellant fails to demonstrate the exis- 
tence of any genuinely disputed issue of material fact to preclude entry 
of summary judgment, and also fails to show any legal error in the care- 
ful and correct analysis of 19 C.F R. § 152.103(a)(5) by Senior Judge Ber- 
nard Newman, the judgment is 


AFFIRMED. 
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Stuart M. Gerson, Assistant Attorney General and David M. Cohen, Director. Of counsel 
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Appealed from: U.S. Court of International Trade. 
Judge AQuILINO, JR. 


Before Nigs, Chief Judge, RicH, and NEwMAN, Circuit Judges. 


Ricu, Circuit Judge. 

Nitta Industries Corp. and Nitta International, Inc. (collectively 
Nitta) appeal an April 7, 1992 decision of the Court of International 
Trade (CIT), No. 92-51, sustaining a February 12, 1990 scope ruling by 
the International Trade Administration of the Department of Com- 
merce (ITA) that nylon core flat belts! are covered by an antidumping 


duty order issued by the ITA on June 14, 1989.? For the reasons set forth 
below, we affirm. 


I 


The CIT had jurisdiction over Nitta’s challenge to the ITA’s scope rul- 
ing pursuant to 19 USC § 1516a(a)(2)(B)(vi) (1988). We therefore have 
jurisdiction over this appeal pursuant to 28 USC § 1295(a)(5) (1988). 

The issue before us is whether the CIT erred in sustaining the ITA’s 
scope ruling that Nitta’s nylon core flat belts fall within the scope of the 
ITA’s antidumping duty order. In reviewing the ITA’s scope ruling, the 
CIT was guided by a statutory standard of review that provided that the 
ITA’s ruling should be held unlawful if it was “unsupported by substan- 
tial evidence on the record, or otherwise not in accordance with law.” 
19 USC § 1516a(b)(1)(B) (1988). To determine whether the CIT cor- 
rectly applied this standard in reaching its decision, we must apply anew 
this statutory standard of review to the ITA’s ruling and affirm the CIT 
unless we conclude that the ITA’s ruling is not supported by substantial 
evidence on the record or is otherwise not in accordance with the law. 
PPG Indus., Inc. v. United States, 978 F.2d 1232, 1236 (Fed. Cir. 1992); 
see also Rhone Poulenc, Inc. v. United States, 899 F.2d 1185, 1189 (Fed. 


1, nylon core flat belt is a continuous, multilayer strip made up of a core of oriented nylon sheet having on each sur- 
face a nylon, fabric or rubber layer. 

254 Fed. Reg. 25314 (the ITA published a correction to this order on August 4, 1989, 54 Fed. Reg. 32104, specifically 
excluding certain belts (not pertinent here) from the scope of that order). 
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Cir. 1990); Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 1559 n.10 
(Fed. Cir. 1984). “Substantial evidence is more than a mere scintilla. It 
means such relevant evidence [considering the record as a whole] as a 
reasonable mind might accept as adequate to support a conclusion.” 
Matsushita Elec. Indus. Co., Ltd. v. United States, 750 F.2d 927, 933 
(Fed. Cir. 1984). 


II 
The antidumping duty order under review states in pertinent part: 


The merchandise covered by this antidumping duty order includes 
industrial belts used for power transmission. These include indus- 
trial belts, in part or wholly of rubber or plastic, and containing tex- 
tile fiber (including glass fiber) or steel wire, cord or strand, and 
whether in endless (i.e., closed loops) belts, or in belting in lengths 
or links. 


54 Fed. Reg. at 25315. 
In its scope ruling holding that nylon core flat belts fall within the- 
scope of this order, the ITA stated: 


The written description of scope from the initiation of the inves- 
tigation through the publication of the antidumping duty order 
included flat, corded belts * * *. The written description of the 
scope remains dispositive, and the [tariff classification numbers] 
are provided for the convenience of Customs. There is no character- 
istic or qualification about Nitta’s nylon core belt that differenti- 


ates it from “flat belts * * * containing cord or strand” (54 FR 
15486). 


ITA Scope Rul. (Feb. 12, 1990). The ITA further stated that, because the 
product descriptions found in the order and the determinations leading 
thereto, discussed more fully below, were sufficient to evaluate Nitta’s 
exclusion request, there was no need to look to other factors such as the 
physical appearance of the merchandise, the ultimate use of the mer- 
chandise, the expectations of the ultimate purchaser of the merchan- 
dise, or the channels of trade in which the merchandise moves, as in 
Diversified Products. Corp. v. United States, 572 F. Supp. 883, 889 (Ct. 
Int’! Trade 1983), modified, Kyowa Gas Chemical Industry Co., Ltd. v. 
United States, 582 F. Supp. 887 (Ct. Int’! Trade 1984), to determine 
whether the order encompasses Nitta’s nylon core flat belts. 

Nitta, along with plaintiffs-intervenors Ernest Siegling and Siegling 
America, Inc., challenged the ITA’s ruling in the CIT pursuant to 
19 USC § 1516a(a)(2)(B)(vi) and 28 USC § 1581(c). Each also filed a 
Rule 56.1 motion for judgment on the agency record. The CIT denied 
their motions, sustained the ITA’s ruling, and dismissed this action. In 
effect adopting the ITA’s reasoning, the CIT stated in pertinent part at 
pages 11-12 of its opinion: 

from the beginning the ITA stated that the scope of its investigation 
would cover certain industrial belts for power transmission, includ- 
ing “flat belts, in part or wholly of rubber or plastic, and containing 
textile fiber (including glass fiber) or steel wire, cord or strand.” 
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[citation omitted] Its approach did not waiver and was in accor- 
dance with law. When filed, the petition stated that there was “sig- 
nificant overlap” between the categories of industrial belts for 
power transmission, and the record which developed provides sub- 
stantial support for this proposition. 


Ill 


Nitta argues that the ITA’s scope ruling was unsupported by substan- 
tial evidence, and thus, that the CIT erred in sustaining that ruling. We 
disagree. 

The ITA stated at page 1 of its scope ruling that, when determining 
whethera product is covered by a final antidumping duty order, it first 
looks to the product descriptions contained in that order, the prelimi- 
nary and final determinations of the ITA and the International Trade 
Commission (ITC) leading up to that order, and the petition itself. The 
ITA further stated that, in the event that it cannot make a scope deter- 
mination based on this information, it then looks to the Diversified 
Products criteria. Such an analysis finds support in the law, see Smith 
Corona Corp. v. United States, 915 F.2d 683, 685 (Fed. Cir. 1990); SKF 
USA, Inc. v. United States, 762 F. Supp. 344, 349 (Ct. Int’] Trade), aff'd, 
972 F.2d 1355 (table) (Fed. Cir. 1992) (only standing issue appealed); Als- 
thom Atlantique v. United States, 787 F.2d 565, 571 (Fed. Cir. 1986), and 
we see no error in the ITA’s adoption of this analysis in rendering its 
scope ruling.® 

We also see no error in the ITA’s, or the CIT’s, application of this anal- 
ysis to the facts of this case. Both the ITA and the CIT looked to the peti- 
tion requesting the antidumping investigation and the assorted 
publications leading up to the resulting order to determine whether Nit- 
ta’s nylon core flat belts fall within the scope of that order. For the rea- 
sons set forth below, we find this information to be “such relevant 
evidence as a reasonable mind might accept as adequate to support” the 
ITA’s scope ruling. See Matsushita, 750 F-2d at 933. 

In the petition that Gates Rubber Company (Gates) filed with the ITA 
on June 30, 1988, Gates sought, among other things, the imposition of 
antidumping duties on imports of “industrial belts, and components 
and parts thereof, whether cured or uncured, from Japan” and several 
other countries. Although Gates’ petition did not reference specifically 
nylon core flat belts or list Nitta as a company that it believed was selling 
imported products at less-than-fair-value (LTFV), the express language 
in Gates’ petition describing the products for which Gates sought an 
investigation clearly encompassed Nitta’s nylon core flat belts. 

Furthermore, in both its notice of the initiation of the antidumping 
duty investigation,’ published on July 26, 1988, and its notice of its pre- 


30 interest, Commerce specifically provided for such an analysis in its recently promulgated regulation 19 CFR 
§ 353.29(i). However, Comerce issued this regulation on March 9, 1990, 55 Fed. Reg. 9046, after the date of the ITA’s 
scope ruling. This regulation was therefore not applicable during any stage of the challenged proceeding. 

453 Fed. Reg. 28036 (the ITA republished the notice on August 4, 1988, 53 Fed. Reg. 29366, because some paragraphs 
were printed out of order in the first publication). 
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liminary LTFV determination,° published on February 1, 1989, the ITA 
listed as under investigation, among others, “flat belts, in part or wholly 
of rubber or plastic, and containing textile fiber (including glass fiber) or 
steel wire, cord or strand.” Nitta’s nylon core flat belts clearly fall within 
the scope of this product description. The ITA also listed in both publica- 
tions tariff classification numbers that the ITA stated covered the prod- 
ucts under investigation. Although there has been some dispute as to 
whether these classification numbers encompassed Nitta’s belts,® the 
ITA noted in each publication that these classification numbers were 
provided merely for convenience and that the written description of the 
scope of the investigation was dispositive. In addition, Customs issued a 
telex on March 8, 1989 indicating that the ITA had expanded the list of 
tariff classification numbers.’ It is undisputed that Nitta’s nylon core 
flat belts fall within the scope of one or more of the tariff classification 
numbers on the expanded list and in the resulting antidumping duty 
order. 

In a March 16, 1989 letter to the ITA, Nitta requested that its nylon 
core flat belts be excluded from the scope of the ITA’s final investigation. 
Two weeks before the statutory deadline for the ITA to issue its 
final LTFV determination, Nitta submitted an additional letter to the 
ITA, dated March 31, 1989, in which Nitta set forth in more detail 
why it believed its nylon core flat belts should be excluded from the 
investigation. Nitta argued that these belts were part of a separate 
“class or kind of merchandise” distinctly different from the other prod- 
ucts under investigation. Nitta’s arguments focussed on the physical 
appearance and construction of their belts, the manner in which they 
were sold, and their interchangeability with the other products under 
investigation. Nitta also submitted letters from two known domestic 
producers of nylon core flat belts, J.E. Rhoads & Sons and Shingle Belt- 
ing, as evidencing that nylon core belting should be excluded from the 
investigation. 

In an April 10, 1989 letter to the ITA, Gates opposed Nitta’s attempts 
to have nylon core flat belts excluded from the scope of the investigation. 
Gates argued that whether Gates had explicitly identified these belts in 
its petition was not dispositive, because the ITA had authority to define 
the scope of the antidumping duty investigation® and because a class of 
merchandise includes all species within that class. Not only do we find 
Gates’ arguments persuasive, we also believe that Gates’ opposition to 
Nitta’s attempts to exclude its belts at this stage of the investigation evi- 
denced Gates’ intent that these belts be covered by the investigation. 


554 Fed. Reg. 5114. 


Nitta argues in this appeal that its nylon core flat belts were not covered by any of the tariff classification numbers in 
the ITA’s notice of the antidumping investigation. The Government counters that Nitta has never explained the basis 
for this assertion. 

‘The telex reiterated that the actual description of the scope of the investigation was controlling, and that the mer- 
chandise covered by the investigation included “flat belts, in part or wholly of rubber or plastic, and containing textile 
fiber (including glass fiber) or steel wire, cord or strand.” 

8Gates relied upon Diversified Products, 572 F. Supp. at 887 and Royal Business Machines, Inc. v. United States, 507 
F Supp. 1007 (1980), aff'd, 669 F.2d 692 (CCPA 1982) for this proposition. 
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In the ITA’s notice of its final LTFV determination, published on 
April 18, 1989,9 the ITA once again stated that its LTFV investigation 
covered “flat belts, in part or wholly of rubber or plastic, and containing 
textile fiber (including glass fiber) or steel wire, cord or strand.” As 
before, the ITA also provided a list of tariff classification numbers cover- 
ing the products under investigation. Nitta’s nylon core flat belts were 
covered by one or more of these tariff classification numbers. Even so, 
the ITA noted once more that these classification numbers were pro- 
vided merely for convenience and that the written description of the 
scope of the investigation was dispositive. The ITA acknowledged Nit- 
ta’s requests to exclude its nylon core flat belts from the scope of the 
investigation, but stated in pertinent part: 

The information received was insufficient to determine whether 
the merchandise is properly excluded from the scope of this inves- 
tigation. In addition, the information received from these firms[?] 
arrived too late to be analyzed and verified for this final determina- 
tion. If the final determination of the ITC results in an antidumping 
duty order on this merchandise, and upon receipt of proper docu- 
mentation, the Department may conduct a scope ruling procedure 
concerning the products imported by these firms. [Emphasis ours.] 
54 Fed. Reg. at 15487 (comment 3). The ITA notified the ITC of the ITA’s 
final LTFV determination, and then awaited the ITC’s injury deter- 
mination. 

Nitta appeared and participated before the ITC during its injury 
investigation. Nitta argued that nylon core flat belts were separate like 
products and that imports of these products did not injure or threaten to 
injure any domestic industry. Despite Nitta’s arguments, the ITC stated 
in its notice of its final injury determination,!! published on June 1, 
1989, that it had found injury or the threat of injury by the importation 
of “flat belts, in part or wholly of rubber or plastic, and containing textile 
fiber (including glass fiber) or steel wire, cord or strand,” products 
which the ITA had found to be sold at LTFV. The ITC also identified as 
falling within its injury determination belts covered by certain tariff 
classification numbers, some of which encompassed Nitta’s nylon core 
flat belts. In addition, the ITC noted at pages a—2 to a—5 of its published 
report of its investigation!” that flat belts fall into two types, cordless 
and corded, and that nylon core belting is a prominent type of corded flat 
belt. Thus, despite Nitta’s arguments, the ITC found injury or the 
threat of injury by nylon core flat belts. 

The foregoing clearly illustrates that the written description of the 
scope of the antidumping investigation encompassed Nitta’s nylon core 
flat belts from the initiation of the investigation through the publication 
of the resulting order. Nitta’s unsuccessful attempts at excluding these 


954 Fed. Reg. 15485. 


10Frnest Siegling and Siegling America, Inc. had also submitted to the ITA their viewpoints as to whether nylon core 
flat belts and another type of belt, spindle belting, should be excluded from the scope of the investigation. 


1154 Fed. Reg. 24430. 
12USITC Pub. 2194 (May 1989). 
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belts from both the ITA’s LTFV investigation and the ITC’s injury 
investigation further evidence that these belts were considered to be 
within the scope of the antidumping investigation at all stages of the 
investigation. Furthermore, we agree with the ITA that it was under no 
obligation to conduct a Diversified Products analysis during its post-or- 
der scope determination, given the ITA’s unwavering and unambiguous 
position throughout the antidumping investigation that Nitta’s prod- 
ucts fell within the scope of that investigation. Accordingly, the ITA’s 
scope ruling was supported by substantial evidence, and the CIT did not 
err in sustaining that ruling. 


IV 


Nitta argues that, even if the written description of the scope of the 
antidumping investigation did broadly encompass nylon core flat belts 
throughout the investigation, the ITA was required nevertheless to con- 
duct a Diversified Products analysis in its post-order scope determina- 
tion, because Gates never intended to include Nitta’s nylon core flat 
belts within the scope of the investigation, and therefore, the descrip- 
tion of the class or kind of merchandise used in the investigation was 
inherently ambiguous. Although Gates did file a letter with the ITA 
after issuance of the order stating that it never intended its petition to 
cover Nitta’s nylon core flat belts, we find Gates’ post-order comments 
unpersuasive as being contrary to the position that Gates took during 
the course of the antidumping investigation. During the ITA’s LTFV 
investigation, Gates unequivocally objected to Nitta’s attempts to have 
nylon core flat belts excluded from that investigation, thus evidencing 
Gates’ intention that nylon core flat belts be covered by the antidump- 
ing duty investigation initiated by Gates’ petition, and consequently 
eliminating any ambiguity that may have required a Diversified Prod- 
ucts analysis. Gates’ apparent post-order change of heart does not 
negate Gates’ earlier position. Furthermore, given that Gates’ com- 
ments during the ITA’s LTFV investigation eliminated any ambiguity 
as to the scope of the antidumping duty investigation, Gates’ post-order 
comments are also irrelevant because the ITA can only clarify, not 
modify, the scope of an existing order. Alsthom Atlantique, 787 F.2d at 
571. If the domestic industry truly no longer has any interest in main- 
taining the antidumping duty order against Nitta’s nylon core flat belts, 
then the proper procedure is to institute a “changed circumstances” 
administrative review pursuant to 19 USC § 1675(b) and 19 CFR 
§ 353.25(d). 

Nitta also argues that the ITA was required under Floral Trade Coun- 
cil v. United States, 716 F. Supp. 1580 (Ct. Int’! Trade 1989), to conduct a 
Diversified Products analysis during its post-order scope determina- 
tion, because the ITA was required to view Nitta’s nylon core flat belts as 
“later-developed products” since neither Gates’ petition nor the ITA’s 
LTFV determination specifically mentioned nylon core flat belts. We 
find this argument unpersuasive for the following reasons. First, Nitta’s 
nylon core flat belts unquestionably existed prior to the commencement 
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of the antidumping investigation, and therefore the ITA was not 
required to apply a Diversified Products analysis to these products.!% 
See SKF, 762 F. Supp. at 349. Second, it would hardly make sense to 
require the ITA to view all products not specifically identified in a peti- 
tion as “later-developed products” requiring a Diversified Products 
analysis.'* Although the regulations in effect at the time did require 
some specificity in Gates’ petition, see 37 CFR § 353.36 (1988), we agree 
with the CIT’s conclusion at page 8 of its decision that “a petitioner is 
not required to circumscribe the entire universe of articles which might 
possibly be covered by the order it seeks.” See American NTN Bearing 
Mfg. Corp. v. United States, 739 F. Supp. 1555, 1562 (Ct. Int’] Trade 
1990). 


V 


Nitta also argues that the ITA stated in its final LTFV determination 
that it was deferring full consideration of Nitta’s evidence and argu- 
ments presented during the LTFV investigation, i.e., in Nitta’s letters 
dated March 16 and March 31, 1989, to a later scope proceeding. Nitta 
suggests that, by doing so, the ITA undertook an obligation to conduct a 
thorough review of this information at a later date, and therefore, the 
ITA erred in its subsequent scope investigation by simply looking to the 
product descriptions used in the antidumping investigation without 
conducting such a review. 

We find Nitta’s suggestions that the ITA deferred consideration of 
Nitta’s arguments and evidence presented during the LTF'V investiga- 
tion to a subsequent scope proceeding to be contrary to the express lan- 
guage in the ITA’s final LTFV determination. The ITA stated that it 
found the information submitted by Nitta to be insufficient to justify 
excluding Nitta’s nylon core flat belts from the scope of its investigation. 
Clearly, the ITA considered Nitta’s information, but found it by itself to 
be unpersuasive. The ITA’s statement that it also did not have time to 
verify the information submitted was merely an acknowledgment that, 
even if it had found Nitta’s information sufficient, which it did not, it did 
not have adequate time to verify this information. 

Furthermore, contrary to Nitta’s suggestions, the ITA’s reference toa 
possible later “scope ruling procedure” was not an admission that it had 
not considered the information provided by Nitta. Rather, the ITA 
merely noted that, because the information that Nitta had submitted 
was insufficient by itself to justify excluding Nitta’s products, it saw no 
reason at that time to conduct any additional investigation, but that it 
would consider conducting a post-order scope investigation in the event 
that Nitta presented “proper documentation” that such an investiga- 
tion was warranted. The ITA did not suggest that such an investigation 


13aithough some cases have suggested that the ITA may elect to apply the Diversified Products analysis to a pre-ex- 
isting product, see Floral Trade, 716 F. Supp. at 1582 n.3, the ITA is clearly not obliged to do so, especially when no 
ambiguity is involved as in this case. 

14. note, as of interest, that recently promulgated regulation 37 CFR § 353.29(h) (1990) defines “later-developed 
products” as products “developed after an antidumping duty investigation is initiated.” 
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would include a Diversified Products analysis. Accordingly, we see no 
error in the ITA’s reliance during its post-order scope investigation 
upon its previous conclusions regarding the evidence submitted by 
Nitta during the ITA’s LTFV investigation. In addition, the product 
description in the ITA’s final LTFV determination was only one piece of 
evidence upon which the ITA relied in rendering its scope ruling. Even if 
this evidence were somehow questionable, the ITA’s scope ruling was 
nevertheless proper as being supported by all of the other evidence dis- 
cussed in section III of this opinion. 

Although guised as an allegation that the ITA deferred rendering a 
scope determination based on the information that Nitta submitted 
during the LTFV investigation until a later date, Nitta’s argument is 
actually a disagreement with the ITA’s conclusion during its LTFV 
investigation that the information submitted by Nitta at that time was 
insufficient to exclude Nitta’s nylon core flat belts from the scope of that 
investigation. Clearly, the proper avenue for disputing this conclusion 
was for Nitta to appeal the ITA’s final LTFV determination to the CIT 
within 30 days of the issuance of the antidumping duty order. 19 USC 
§ 1516a(a)(2)(A)(i)(I). Nitta elected instead to file a scope ruling request 
with the ITA, and therefore, we do not have before us the issue of 
whether the ITA’s final LTFV determination was proper. 


VI 
Finally, Nitta argues that the CIT erred in not considering its conten- 


tions that the ITA’s scope ruling does nothing to protect the domestic 
industry and that the ITA’s decision runs counter to Congress’ intent in 
that it gives an unfair advantage to Swiss manufacturers. These argu- 
ments regarding harm are of no avail. The ITC, not the ITA, investigates 
harm, and, if Nitta had any disputes with the ITC’s injury determina- 
tion, Nitta should have challenged that determination within 30 days 
of the publication of the antidumping duty order. 19 U.S.C. 
§ 1516a(a)(2)(A)(i)(1). Furthermore, Nitta has failed to cite any support 
for its proposition that the ITA has authority to exclude a particular 
product from the scope of an existing order simply because the order 
may confer a competitive advantage upon another. As stated previously, 
although the ITA may clarify the scope of a final antidumping duty 
order, the ITA may not modify the scope of that order. Alsthom Atlanti- 
que, 787 F.2d at 571. 


CONCLUSION 
For the foregoing reasons, the April 7, 1992 judgment of the CIT is 


AFFIRMED. 
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Appealed from: U.S. Court of International Trade. 
Judge TSOUCALAS. 


Before Ricu, Circuit Judge, Cowen, Senior Circuit Judge, and Mayer, 
Circuit Judge. 


Ricu, Circuit Judge. 

FMC Corporation and Monsanto Company (collectively FMC), 
domestic producers of industrial phosphoric acid (IPA), appeal the May 
15, 1992 final determination of the United States Court of International 
Trade (CIT), refusing to preliminarily enjoin the liquidation of IPA 
entries exported from Israel by Rotem Fertilizers Ltd. and its predeces- 
sor corporation, Negev Phosphate, Ltd. (Negev). For the reasons set 
forth below, we affirm. 


I. BACKGROUND 


In 1987, the International Trade Administration of the United States 
Department of Commerce (Commerce) issued an antidumping duty 
order and a countervailing duty order directed against IPA exported 
from Israel.! The orders declared all unliquidated entries or warehouse 
withdrawals of IPA liable for possible assessment of antidumping and 
countervailing duties. Subsequently, Commerce conducted three 
administrative reviews of the antidumping duty order pursuant to Sec- 
tion 751 of the Tariff Act of 1930, 19 U.S.C. § 1675 (1988).2 These 
reviews covered two manufacturers/exporters, Negev and Haifa Chemi- 
cals. Although Commerce found dumping margins for Haifa Chemicals 
in each of the three administrative reviews, it determined that the 
dumping margin for Negev was zero. FMC submitted no challenge to 
the results of the first two reviews.? FMC did, however, challenge the 
results with respect to Negev in the third administrative review.* 


159 Fed. Reg. 31,057 (August 19, 1987). 

9 . 

“A section 751 review is conducted after an antidumping order is in place in order to determine the amount of duty 
assessed on merchandise entering the country later than one year after publication of the antidumping order. 

356 Fed. Reg. 33,248 (July 19, 1991). 


457 Fed. Reg. 10,008 (March 23, 1992) 
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The third administrative review of the antidumping order was initi- 
ated on September 24, 1990, covering Negev’s IPA exports during the 
period August 1, 1989, through July 31, 1990 (1989-90 review period). 
As part of this review, Commerce served Negev with an antidumping 
questionnaire addressing the 1989-90 exports. Negev’s completed ques- 
tionnaire response was received on March 28, 1991 and a copy was sent 
to FMC. 

On April 29, 1991, FMC requested that Commerce conduct a cost of 
production (COP) investigation, i.e., an investigation to determine 
whether Negev’s home market IPA sales in Israel were made at prices 
below the cost of producing its IPA, pursuant to 19 U.S.C. § 1677b(b). In 
support of its request, FMC submitted a consultant’s report prepared by 
an outside expert, Containing a worldwide study of the IPA industry. 
The consultant’s report was based on data gathered before or during 
1986 and included estimates of Negev’s cost of producing IPA. FMC 
argued that the consultant’s COP estimates, when compared to Negev’s 
questionnaire response, demonstrated that Negev was selling IPA at a 
price below Negev’s COP Commerce rejected FMC’s request for a COP 
investigation, finding that there was no reasonable basis to believe 
Negev was making home market sales at prices below the COP FMC 
subsequently requested that Commerce reconsider conducting a COP 
investigation and grant FMC an opportunity to supplement the record 
with additional information to support its argument. Commerce denied 
both requests. 

On December 27, 1991, Commerce issued the preliminary results of 
the third administrative review, determining that the dumping margin 
for Negev was zero.° Commerce also disclosed its intention to revoke the 
antidumping duty order with respect to Negev if, in the final determina- 
tion, Negev’s dumping margin remained at zero for the third consecu- 
tive year and Negev agreed to an immediate suspension of liquidation of 
its future entries and a reinstatement of the antidumping duty order if 
Negev resumed less-than-fair value sales of IPA. See 19 C.F-R. 353.25 
(1992). 

On January 27, 1992, FMC renewed its request for a COP investiga- 
tion of Negev’s IPA home market sales. FMC included additional evi- 
dence in the form of Negev’s 1990 financial statement which showed 
that Negev had operated at a loss during that year. FMC argued that the 
financial statement, together with the consultant’s 1986 report, pro- 
vided a reasonable basis for Commerce to conduct a COP investigation. 
This request was effectively rejected by Commerce’s issuance of the 
final results of the third administrative review. In its final determina- 
tion, Commerce concluded that Negev had made no sales at less-than- 
fair value during the 1989-90 review period and assessed a zero percent 
margin. Accordingly, in light of Commerce’s finding that Negev was not 
dumping for three consecutive years, the antidumping duty order was 


556 Fed Peg. 67,059 (December 27, 1991). 
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revoked against Negev. The order, however, remained in effect against 
Haifa Chemical. 

On April 29, 1992, FMC filed suit in the CIT challenging the adminis- 
trative review determination and requesting the CIT to issue an order 
compelling Commerce to conduct a COP investigation of Negev. In addi- 
tion, FMC moved for a preliminary injunction to prevent Commerce 
from instructing Customs to liquidate entries of IPA exported from 
Israel by Negev, pending the CIT’s decision on the merits. The CIT 
denied FMC’s motion because FMC failed to establish that it would be 
irreparably harmed absent the issuance of a preliminary injunction 
and because FMC did not show a likelihood of success in proving the 
merits of its case. FMC appealed here.® The appeal was opposed by 
the U.S. Government and Rotem Fertilizers, Ltd. (collectively “the 
government”). 


II. Issur 


The issue before us is whether the CIT abused its discretion when it 
denied FMC’s preliminary injunction motion. 


III. Discussion 


To obtain the extraordinary relief of an injunction prior to trial, the 
movant carries the burden to establish a right thereto in light of the fol- 
lowing factors: 1) that the movant is likely to succeed on the merits at 
trial; 2) that it will suffer irreparable harm if preliminary relief is not 
granted; 3) that the balance of the hardships tips in the movant’s favor; 
and 4) that a preliminary injunction will not be contrary to the public 
interest. New England Braiding Co. Inc. v. A.W. Chesterton Co., 970 F.2d 
878, 882, 23 USPQ2d 1622, 1625 (Fed. Cir. 1992); Chrysler Motors Corp. 
v. Auto Body Panels of Ohio, Inc., 968 F.2d 951, 952, 15 USPQ2d 1469, 
1470 (Fed. Cir. 1990); Zenith Radio Corp. v. United States, 710 F.2d 806, 
809 (Fed. Cir. 1983). No one factor, taken individually, is necessarily dis- 
positive. If a preliminary injunction is granted by the trial court, the 
weakness of the showing regarding one factor may be overborne by the 
strength of the others. If the injunction is denied, the absence of an ade- 
quate showing with regard to any one factor may be sufficient, given the 
weight or lack of it assigned the other factors, to justify the denial. 
Chrysler Motors, 908 F.2d at 952, 15 USPQ2d at 1470. As a basic proposi- 
tion, the matter lies largely within the sound discretion of the CIT. Jd.; 
Asociacion Colombiana de Exportadores de Flores v. United States, 916 
F.2d 1571, 1578 (Fed. Cir. 1990). 

Once a request for a preliminary injunction is denied, the movant 
faces a heavy burden of showing that the trial court abused its discre- 
tion, committed an error of law, or seriously misjudged the evidence. 
The trial court’s discretion is not absolute, however, and must be mea- 
sured against the standards governing the issuance of injunctions. 
Black & Decker, Inc. v. Hoover Service Center, 886 F.2d 1285, 1290, 12 


64 temporary injunction issued August 27, 1992 by a motions panel of this court prevented the liquidation of Negev’s 
entries pending this appeal. 
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USPQ2d 1250, 1254 (Fed. Cir. 1989), (citing Smith Int'l. Inc. v. Hughes 
Tool Co., 718 F.2d 1573, 1579, 219 USPQ 686, 690-91 (Fed. Cir.), cert. 
denied, 464 U.S. 996 (1983)). 

In this case, the CIT held that FMC failed to establish that it would be 
irreparably harmed absent the grant ofa preliminary injunction or that 
it was likely to succeed in proving the merits of its case. Although we find 
that the CIT’s finding on irreparable harm is clearly erroneous, we 
nonetheless find that the CIT did not abuse its discretion in making the 
ultimate determination that a preliminary injunction is not warranted. 
Absent a showing that a movant is likely to succeed on the merits, we 
question whether the movant can ever be entitled to a preliminary 
injunction unless some extraordinary injury or strong public interest is 
also shown. Here, it would not be an abuse of the CIT’s discretion to base 
its holding on FMC’s failure to establish a likelihood of success on the 
merits and FMC’s failure to establish that the magnitude of its injury is 
sufficient to tip the balance of equity in its favor in view of its failure to 
prove a likelihood of success on the merits. 


A. Likelihood of Success: 

In the course of denying FMC’s motion for a preliminary injunction, 
the CIT held that FMC failed to establish that it was likely to succeed in 
proving the merits of its case. We find no legal error, misjudgment of the 
evidence, or abuse of discretion in the CIT’s finding. 

FMC’s CIT complaint contains three counts: first, that Commerce 
used an incorrect standard to conclude that it was not obligated to con- 
duct a COP investigation; second, that the administrative record con- 
tained substantial evidence to support a finding that there are 
reasonable grounds to believe or suspect that Negev had made sales 
below its COP; and, third, that Commerce’s refusal to accept supple- 
mental information regarding FMC’s allegation of sales at below COP 
prices denied FMC its right to procedural due process. 

The relevant statutory language, with respect to the first count in 
FMC’s complaint, is 19 U.S.C. § 1677b(b) (1988): 


Whenever the administering authority has reasonable grounds 
to believe or suspect that sales in the home market of the country of 
exportation, or, as appropriate, to countries other than the United 
States, have been made at prices which represent less than the cost 
of producing the merchandise in question, it shall determine 
whether, in fact, such sales were made at less than the cost of pro- 
ducing the merchandise * * *. [Emphasis ours.) 


Thus, Commerce is required to conduct a COP investigation if it has rea- 
sonable grounds to believe or suspect that home market sales were made 
at prices below the COP; and It is Commerce who must determine 
whether sales were made at less than the COP of the merchandise. 
The CIT has interpreted the language “reasonable grounds” to mean 
that Commerce must have a “specific and objective” basis for suspecting 
or believing that sales are being made at prices below the COP before 
initiating a COP investigation. Al Tech Specialty Steel Corp. v. United 
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States, 575 F. Supp. 1277, 1282 (1983), aff'd on other grounds, 745 F.2d 
632 (Fed. Cir. 1984). What is reasonable, of course, will vary with and 
must take into consideration the circumstances of each case. However, 
overly generalized and ambiguous statements, outdated information, 
and mere speculation will not suffice. After careful examination of the 
record, we find that Commerce applied the correct standard of review.’ 

Nor do we find any clear error or misjudgment of the evidence in the 
CIT’s conclusion that FMC is not likely to succeed in proving the second 
count of its complaint. Commerce rejected the consultant’s report as a 
basis for initiating a COP investigation because it was based on out- 
dated information which was at least three-years old, and because no 
effort had been made to update the study with current information 
made available through Negev’s 1991 questionnaire response. Instead 
of incérporating current information, FMC relied on a number of 
assumptions made in 1986 that, by virtue of the 1991 questionnaire 
response, were no longer valid. For example, FMC failed to evaluate the 
effect of the change in Negev’s production capacity from 1986 to 1989 
and to make adjustments for any increases or decreases in costs result- 
ing from the economies of scale. The production capacity assumed in the 
consultant’s report proved to be substantially less than the production 
capacity during the 1989-90 review period. Obviously, a change in the 
production capacity is one factor that will affect an increase or decrease 
in the COP 

Commerce also rejected the consultant’s report because it failed to 
index the COP for inflation. FMC refused to adjust the 1986 cost data 
arguing instead that Israel’s high inflation rate (according to the 
International Monetary Fund) provides a conservative estimate that 
understates the actual COP However, FMC’s reliance on rising inflation 
fails to take into account that costs associated with the manufacture of 
IPA do not necessarily follow the IMF exchange rate. 

Commerce also rejected Negev’s 1990 financial statement as a basis 
for initiating a COP investigation because it did not constitute an accu- 
rate picture of Negev’s IPA home market sales. Although Negev suf- 
fered a loss in 1990, the loss was minimal and, more importantly, did not 
demonstrate that Negev sold IPA at less than COP because Negev’s 
sales of IPA comprised only a small percentage of its total annual sales. 
Furthermore, Negev had shown significant profits in 1989 which cov- 
ered one half of the 1989-90 review period. 

Accordingly, we must agree with the CIT’s conclusion as to this count. 
FMC’s evidence relied on too many assumptions which not only 
changed over time, but were later proven to be wrong. Its evidence was 


‘The language in Commerce’s decision seems to imply two standards: (1) that FMC must provide “reasonable 
grounds to believe or suspect” and (2) that FMC must prove “actual sales” at below the COP However, FMC is not 
required under the statute to prove actual sales below the COP That is a job for Commerce. To require otherwise would 
go against the grain of common sense because if FMC can prove actual sales at below Negev’s COP, then a COP inves- 
tigation would not be necessary. However, for the reasons discussed infra, the evidence proffered by FMC is insufficient 
to establish the reasonable grounds required for Commerce to conduct a COP investigation. The CIT reviewed Com- 
merce’s decision and, articulating the proper standard, found that FMC failed to establish a reasonable basis to suspect 
that Negev was selling IPA at prices below its COP 
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speculative at best and failed to satisfy the statutory language requiring 
specific and objective evidence to establish a reasonable basis to suspect 
that Negev is selling at prices below its COP 

Finally, with respect to the third count in FMC’s complaint, FMC 
argues that Commerce’s refusal to grant additional time to submit sup- 
plemental information on the COP issue violated its procedural due pro- 
cess rights. According to FMC, its due process rights were violated 
because Commerce took too long to send out its questionnaire and 
Negev took too long to respond, thereby allowing the 120 days permitted 
under 19 C.ER. § 353.31(c) for a domestic company to request a COP 
investigation to elapse. It is unclear to this court how FMC’s due process 
rights were violated. 19 C.FR. § 353.31(c) provides: 


(c) Time limits for certain allegations. (1) The Secretary will not 
consider any allegation of sales below the cost of production that is 


submitted by the petitioner * * * later than: 
* * * * * * * 


(ii) In an administrative review under § 353.22(c) or (f), 120 days 
after the date of publication of the notice of initiation of the review, 
unless a relevant response is, in the Secretary’s view, untimely or 


incomplete, in which case the Secretary will determine the time 
limit; * * *, [Emphasis ours. ] 


The regulation grants the Secretary the discretion to extend the 120 day 
time limit if, for example, a questionnaire response is late. This affords 


the petitioner sufficient time to prepare its COP allegation. The rele- 
vant inquiry here must be whether the 31 days granted to FMC, after 
the receipt of Negev’s questionnaire response, was sufficient to allow 
FMC to prepare its COP allegation. FMC seems to imply that it was not, 
stating: 


If Commerce had promptly sent out its questionnaire and Negev 
had responded within the normal 60-day period, FMC would have 
had close to 60 days to deal with the cost-of-production issue. 


FMC’s rationale mistakenly presumes that the questionnaire is sent out 
on the day the notice of initiation of the review is published.’ FMC has 
failed to provide any evidence that this is the required or customary 
practice followed by Commerce. Furthermore, it conflicts with 19 C.FR. 
§ 353.31(b)(1) which states: 


(b) Questionnaire responses and other submissions on request. 
(1) Notwithstanding paragraph (a) of this section, the Secretary 
may request any person to submit factual information at any time 
during a proceeding. [Emphasis ours. ] 


Thus, FMC’s argument that it was prejudiced because it was entitled to 
60 days, instead of the 31 days granted, for preparation of its response is 


Saithough not cited in its brief, FMC is apparently relying on 19 C.F.R. § 353.31(b)(4) which states 
(4) Subject to the other provisions of paragraph (b) of this section, questionnaire responses in administrative 
reviews must be submitted not later than 60 days after the date of receipt of the questionnaire. 
However, this paragraph is subject to paragraph (b)(1) which, as discussed above, allows the Secretary to send out a 
questionnaire at any time during the proceeding. 
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not supported by the record or the regulations. As a result, FMC has 
failed to persuade us that the CIT erred in finding that Commerce did 
not violate FMC’s procedural due process rights by rejecting further 
submissions of supplemental information. 

Accordingly, the CIT’s finding that FMC failed to establish a likeli- 
hood of success on the merits of its case is not clearly erroneous. 


B. Irreparable Harm: 


The CIT also found that FMC failed to establish that it would be 
irreparably harmed absent the issuance of a preliminary injunction 
concluding: 


Plaintiffs have failed to present any evidence that they will suffer 
immediate irreparable harm if this Court does not issue a prelimi- 
nary injunction. While it is true that plaintiffs may suffer harm 
through continued liquidation of entries of Negev’s [IPA], this 
potential harm is not irreparable because plaintiffs will still have 
the possibility of prospective relief in regard to future entries of 
Negev’s [IPA] if they are successful on the merits of their case. 


FMC’s appeal with respect to this issue can be broken down into two 
parts. First, it argues that the CIT made an erroneous finding in view of 
this court’s holding in Zenith that the liquidation of section 751 entries 
pending appeal constitutes irreparable injury. 710 F2d at 810; see also 
Timken Co. v. United States, 569 F. Supp. 65, 69 (CIT 1983) ( “unless liq- 
uidation is enjoined Timken will forever lose its statutory right to chal- 


lenge the alleged failure of the ITA to assess antidumping duties against 
those entries”). Second, it argues that the harm suffered is sufficient to 
warrant the issuance of an injunction. We agree with FMC as to the for- 
mer, but disagree as to the latter. 

FMC failed to proffer any evidence to establish irreparable harm or 
the extent thereof, choosing instead to rely exclusively on Zenith. 
Although FMC’s minimal effort may have been sufficient to establish 
that irreparable harm exists, FMC’s failure to submit any other evi- 
dence to establish the extent of that harm now proves fatal to its appeal. 
Nowhere in Zenith does it suggest that the harm suffered by FMC 
entitles FMC to an injunction absent a showing of likelihood of success 
on the merits. 

In Zenith, a domestic producer sought a preliminary injunction 
enjoining the liquidation of entries of merchandise pending its judicial 
challenge to a section 751 annual review determination by Commerce. 
The CIT refused to grant the injunction on the ground that Zenith failed 
to establish that it would be irreparably harmed in the absence of the 
injunction. The court, focusing on the effective elimination of Zenith’s 
remedy with respect to the entries of a section 751 review period, deter- 
mined that the harm suffered by Zenith was indeed irreparable. It, 
therefore, reversed the CIT’s irreparable harm determination and 
remanded the case for further consideration along with the other perti- 
nent factors to determine whether a preliminary injunction should 
issue. 
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With respect to its irreparable harm determination, the Zenith court 
concluded that: 


[L]iquidation would indeed eliminate the only remedy available to 
Zenith for an incorrect review determination by depriving the trial 
court of the ability to assess dumping duties on Zenith’s competi- 
tors in accordance with a correct margin on entries in the ’79-’80 
review period. 


Zenith, 710 F:2d at 810. 

Furthermore, the court recognized that the harm caused by liquidat- 
ing the entries at issue would not be simply economic? but would extend 
to Zenith’s statutory right to obtain meaningful judicial review of the 
determination. In light of 19 U.S.C. §§ 1516(a) and (c)(1) which call for 
immediate liquidation, the court noted: 


The statutory scheme has no provision permitting reliquidation 
in this case or imposition of higher dumping duties after liquidation 
if Zenith is successful on the merits. Once liquidation occurs, a sub- 
sequent decision by the trial court on the merits of Zenith’s chal- 
lenge can have no effect on entries of television receivers during the 
*79-’80 review period * * *. Noteven prospective relief will be avail- 
able to Zenith for in the ’79-’80 review period once liquidation 
occurs. 


Id 


The emphasis throughout Zenith is on the liquidation of entries for a 


specific review period and the potential loss of plaintiff's remedy, i.e., the 
right to have the administrative determination reviewed, with respect 
to that specific period. This right is also threatened in this case. Absent 
the issuance of a preliminary injunction, FMC will be deprived of mean- 
ingful judicial review of the administrative determination that there 
was no dumping for the 1989-90 review period. Here, although there 
may be prospective relief available as to future entries, there is no pro- 
spective relief—or, otherwise stated, meaningful relief that can be 
applied retroactively subsequent to an appeal—to correct an improper 
liquidation of the 1989-90 entries. To this extent, we disagree with the 
CIT’s determination and find that FMC has made a showing of some 
irreparable harm. 

However, FMC’s burden does not end here. Although the CIT erred 
when it failed to recognize that there would be some irreparable harm, 
FMC fails to convince us that the CIT abused its discretion in reaching 
the ultimate determination that a preliminary injunction is not war- 
ranted. In the present case, the CIT found no likelihood of success on the 
merits and concluded that an injunction should not issue. The failure to 
prove likelihood of success on the merits presents a formidable obstacle 


9The economic harm suffered is an indirect consequence of Zenith’s competitors avoiding the payment of duties. The 
court stated that Zenith had a “strong, continuing, commercial-competitive stake in assuring that its competing 
importers will not escape the monetary sanctions deliberately imposed by Congress. Defeat of that strong congressio- 
nally recognized competitive interest and the abrogation of effective judicial review are sufficient irreparable injury 
here.” Id. However, the court, recognizing that Zenith failed to submit evidence of a specific competitive injury to itself, 
acknowledged that such evidence would establish a more compelling showing of irreparable injury warranting injunc- 
tive relief. Zenith, 710 F.2d at 809. 
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to the granting of an injunction, particularly where the injury factor is 
weak. See Zenith, 710 F.2d at 512 (Nies, J., concurring). And FMC’s sole 
reliance on Zenith simply does not overcome this obstacle. 

Moreover, FMC’s reliance on Zenith actually weakens its position. 
The decision in Zenith to remand was supported by the court’s finding of 
a continuous ongoing injury from 1971 through the ’79-’80 review 
period. Commerce had reconsidered the merit of the 1971 injury deter- 
mination, but refused to revoke it. The court stated that 


the finding of injury from dumped merchandise to the domestic 
television industry, which includes Zenith, is therefore presumed to 
have continuing efficacy now and throughout the challenged 
’79-80 review period. 


Id. at 811.!° The court specifically noted that this distinguishes Zenith 
from other cases and, indeed, it distinguishes Zenith from this case. 
FMC has not shown an ongoing injury caused by Negev. On the contrary, 
there are two uncontested findings by Commerce of zero dumping mar- 
gins by Negev. 

Accordingly, FMC’s reliance on Zenith does not establish that the 
harm suffered by FMC is sufficient to outweigh its failure to establish a 
likelihood of success on the merits. Absent such a showing, we cannot 
find that the CIT abused its discretion in this case. 


C. Balance of Hardships and the Public Interest: 
These factors were not addressed in the CIT’s opinion and, therefore, 


we need not address them. In any event, FMC has failed to show that the 
CIT’s failure to address these factors was an error of law. 


IV. CONCLUSION 


In view of the foregoing, we hold that the CIT did not abuse its discre- 
tion when it denied the preliminary injunction. Accordingly, the CIT’s 
judgment is 


AFFIRMED. 


10The Zenith court held that a finding of continuous ongoing injury is a factor to consider in making a preliminary 
injunction determination. The court suggests that it supports a finding of irreparable harm through the petitioner’s 
loss of a competitive position caused by the continuous dumping. Along the same lines, such a showing (i.e., continuous 
dumping), if it suggests a pattern of conduct or that dumping will continue during the period of review, may be proba- 
tive on whether the petitioner is likely to succeed on the merits. 
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Appealed from: U.S. Court of International Trade. 
Judge WATSON. 


Before NiEs, Chief Judge, Ricu, Circuit Judge, and SKELTON, Senior 
Circuit Judge. 


Nes, Chief Judge. 

These appeals challenge the antidumping duties imposed on color 
television receivers from Korea imported between October 19, 1983 and 
April 30, 1984. The decisions from the Court of International Trade to 
be reviewed are Daewoo Electronics Co. v. United States, 712 F. Supp. 
931 (Ct. Int’?] Trade 1989) ( “Daewoo I”); Daewoo Electronics Co. v. 
United States, 760 F. Supp. 200 (Ct. Int’] Trade 1991) ( “Daewoo IT”); and 
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Daewoo Electronics Co. v. United States, 794 F. Supp. 389 (Ct. Int’] 
Trade 1992) ( “Daewoo III”). We affirm in part, reverse in part, vacate 
the judgment and remand for entry of a judgment in accordance with 
this decision. 


I. BACKGROUND 


Appellants Daewoo Electronics Co. Ltd., Samsung Electronics Co., 
Ltd., and Goldstar Co., Ltd. (collectively “the Korean companies”), are 
leading importers of color television receivers into the United States 
from Korea. Petitions by the International Union of Electronic, Electri- 
cal, Technical, Salaried, and Machine Workers, AFL-CIO, the Interna- 
tional Brotherhood of Electrical Workers of America, and the 
Independent Radionic Workers of America and Industrial Union 
Department, AFL-CIO (collectively “the Unions”) and by Zenith Elec- 
tronics Corp., resulted in an antidumping investigation into the Korean 
television receivers imported between October 19, 1983 and April 30, 
1984. On December 28, 1984, the International Trade Administration of 
the Department of Commerce ( “ITA”) published the final determina- 
tions of its first administrative review, concluding that dumping mar- 
gins of 14.88 percent, 12.23 percent and 7.47 percent existed on U.S. 
sales of Daewoo, Samsung, and Goldstar products respectively.! Color 
Television Receivers from Korea; Final Results of Administrative 
Review of Antidumping Duty Order, 49 Fed. Reg. 50420, 50431 (1984). 
As a result of rulings of the Court of International Trade in the succes- 
sive appeals and remands, the dumping duties were revised upward to 
48.18 percent, 30.36 percent, and 33.95 percent for Daewoo, Samsung, 
and Goldstar, respectively which the trial court approved. 

The Korean companies, the Unions, and the United States have each 
appealed from the judgment of the Court of International Trade raising 
numerous issues. We address the propriety of the following holdings in 
the Daewoo opinions: that 19 U.S.C. § 1677a(d)(1)(C) of the antidump- 
ing law requires that ITA make an econometric analysis of tax incidence 
in foreign markets (Daewoo I); that the ex factory price must be used for 
tax adjustments of the U.S. price (Daewoo IJ); and that under 19 U.S.C. 
§ 1673f(a) a bond deposit may not cap the amount of liability for anti- 
dumping duties (Daewoo III). The identical issue of the multiplier effect 
of 19 U.S.C. § 1677a(d)(1)(C) raised in the Korean companies’ appeal 
was rejected in the recently decided appeal, Zenith Electronics Corp. v. 
United States, 988 F.2d 1573, 1581 (Fed. Cir. 1993), which is controlling 
here. In addition, our disposition of the tax incidence issue moots two 
other issues: first, the Korean Companies’ appeal from the holding of 


lwhere, as here, goods identical to the imported goods are sold in the home market of the exporting country, a margin 
of dumping is determined by comparing the foreign market value (“FMV”) to the United States price (“USP”). The 
absolute dumping margin for a sale is the amount, if any, by which FMV exceeds USP. 

Determinations of USP and FMV often entail involved calculations. USP is based upon the import’s “purchase 
price,” as defined by 19 U.S.C. § 1677a(b), or if the first sale to an unrelated American purchaser occurred in the United 
States, upon the “exporter’s sales price,” as provided in 19 U.S.C. § 1677a(c). FMV is based upon home market sales, 
third country sales, or constructe value. 19 U.S.C. § 1677b. Once these base figures are dtermined, commerce further 
modifies them to account for shipping costs, differences in commercial quantities sold, or other factors pursuant to 
statuutory provisions and its own regulations. See, e.g., 19 U.S.C. §§ 1677a(d), 1677b(a)(1)(4). 
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Daewoo II, 760 F. Supp. at 204-07, rejecting the ITA’s finding of full tax 
pass-through in the Korean receiver market; and second, the Unions’ 
challenge of the ITA’s use of best information available pursuant to 19 
U.S.C. § 1677e(c) to adjust the USP Daewoo III, 794 F. Supp. at 391-92. 


II. ADJUSTMENT FOR TAXES LEVIED ON HoME Country SALES ONLY 


The antidumping statute, 19 U.S.C. § 1677a(d)(1)(C) (1988), recog- 
nizes that many countries assess excise or commodity taxes upon goods 
sold for domestic consumption, but forgive such taxes on export sales. 
To prevent the creation of dumping margins merely because the country 
of exportation taxes homemarket sales but not exports,” the antidump- 
ing law provides an offsetting adjustment to the sales price of the goods 
in the United States (the “U.S. price” or “USP”). Section 1677a(d)(1)(C) 
mandates that: 


The purchase price and the exporter’s sales price shall be adjusted 
by being * * * increased by * * * the amount of the taxes imposed in 
the country of exportation directly upon the exported merchandise 
or components thereof, which have been rebated, or which have not 
been collected, by reason of the exportation of the merchandise to 
the United States, but only to the extent that such taxes are added 
to or included in the price of such or similar merchandise when sold 
in the country of exportation. 

In its original determination, the ITA interpreted section 
1677a(d)(1)(C) as allowing the addition to the U.S. price of the full 
amount of the Korean taxes on television sets forgiven upon export. In 
this case the Korean taxing authority imposed a special excise tax, a 
defense tax and a value added tax that resulted in an aggregate commod- 
ity tax of 50.04 percent of the price of the television receivers. None of 
these taxes were assessed against the receivers exported to the United 
States. It is undisputed that the taxes had been added to Korean home 
market prices and had actually been paid by the Korean companies. The 
ITA concluded that these facts met the requirements of section 
1677a(d)(1)(C) for adding the full amount of the forgiven commodity 
taxes to the USP. In ITA’s view, the statute permits what it terms an 
“accounting” method of determining that taxes were added to or 
included in the price of merchandise sold in the home country. 

In the first appeal of this determination, Daewoo I, 712 F Supp. at 931, 
the trial court rejected the ITA’s allowance of the full amount of these 
Korean taxes.* The trial court held that the final clause of section 
1677a(d)(1)(C), allowing augmentation of USP “only to the extent that 
such taxes are added to or included in the price of such or similar mer- 


2As an example, assume that goods are sold for $100 in both the home market and the United States. While a tax of 
$50 is imposed in the home market, none is levied in the United States. If tax is not accounted for, a comparison of USP 
and FMV produces a dumping margin of $50. 
3The standard of review is set forth in 19 U.S.C. § 1516a(b)(1)(B), which provides: 
The court shall hold unlawful any determination, finding, or conclusion found— 
(B) in an action brough under paragraph (2) of subsection (a) of this section, to be unsupported by substantial 
evidence on the record, or othewise not in accordance with law. 
28 U.S.C. § 2640(b) requires the Court of International Trade to apply this “substantial evidence” standard. See Matsu- 
shita Elec. Indus. Co. v. United States, 750 F.2d 927, 932 n.10 (Fed. Cir. 1984). 
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chandise when sold in the country of exportation,” compelled the ITA to 
analyze the consumer tax incidence of the commodity taxes. Thus, 
instead of employing an accounting approach that allows USP to be 
increased by the full amount of a tax levied and paid on home market 
sales, the court reasoned that the ITA must undertake an econometric 
study of the Korean market to determine the tax incidence, or “pass 
through,” of the commodity taxes upon consumers.‘ According to the 
court, only that amount of the commodity tax that consumers actually 
bore in an economic sense should be added to USP In so doing, the court 
relied on its earlier decision in Zenith Electronics Corp. v. United States, 
633 F. Supp. 1382 (Ct. Int’] Trade 1986), appeal dismissed as moot, 875 
F.2d 291 (Fed. Cir. 1989). Unimpressed by the ITA’s reasoning that its 
accounting methodology was a long-standing agency practice, that an 
econometric analysis would place an impracticaland extremely onerous 
burden on the agency and importers in almost every investigation, and 
that such an approach is imprecise and would artificially inflate dump- 
ing margins,° the court remanded to the ITA holding that its methodol- 
ogy was not in accordance with the law. 

On remand, the ITA commissioned Dr. Paul Wachtel, an economist 
affiliated with New York University, to undertake the mandated tax 
incidence analysis. Wachtel developed a complex oligopolistic® model of 
the Korean receiver market based upon the behavior of a single, repre- 
sentative firm. Although this approach did not distinguish individual 
firm traits, Wachtel determined that such a model would not suffer 
losses in accuracy due to certain characteristics of the Korean receiver 
market. Based upon his analysis, Wachtel concluded that tax incidence 
in the Korean receiver market was 100 percent; i.e., that the consumer 
bore the entire amount of the Korean excise, defense and value-added 
taxes. 


44 leading introductory economics textbook describes a tax incidence analysis as asking the question: 

Who ultimately pays a particular tax? Does the burden stay on the person on whom it is first revied? One cannot 
assume that the people [a government] says a tex is levied on will end up paying the tax. They may be able to shift 
the tax: shift is “forward” on their customers by raising their price as much as the tax; or shift is “backward” on 
their suppliers (wage earners, rent and interest receivers) who end up being able to charge them less than they 
would have done had there been no tax. 

Economists therefore say: We must study the final incidence of the tax—the way its burden ultimately is borne, 
the totality of its effects on commodity prices, factor-prices, resouce allocation, efforts, and composition of produc- 
tion and consumption. Tax incidence is no easy problem and requires all the advanced tools of economics to help 
toward its solution. 

Paul A. Samuelson, Economics 164-65 (11th ed. 1980). 

A simple example may illuminate this argument. Suppose a government imposes a sales tax of $50 upon previously 
untaxed merchandise sold for $100. Assuming away all other market intricacies, if the ultimate cost to the consumers 
becomes $150 following the tax, the tax incidence is 100%. The seller has passed through the entire amount of the tax to 
the purchaser. 

If, however, the price of the merchandise rises to only $125 after the tax is imposed, the tax incidence is 50%. Here, the 
seller has passed through half the tax to the consumer, either abosorbing or shifting backward the remaining $25. 

°To the extent tax incidence is less than 100%, an economic or econometric analysis leads to a smaller upwards 
adjustment of USP than the accounting apprach and therefore to greater dumping margins. To continue the previews 
example, suppose USP is $75. Furhter assume that a home market tax of $50, imposed on merchandise previously cost- 
ing $100, resulted in a FMV of $125. If tax incidence is assumed to be 100%, USP is adjusted from $75 to $125, and no 
dumping margin exists. If tax incidence is instead considered to be 50%, then USP is adjusted upwards by only half the 
amount of the tax, from $75 to $100. Comparing a USP of $100 to a FMV of $125 results in a dumping margin of $25. 

6an oligopoly is a “market condition in which sellers are so few that the actions of any one of them will materially 
affect price and hence have a measurable impact upon competitors.” American Heritage Dictionary 866 (2d college ed. 
1991). Here, the Korean receiver market was determined to be an oligopoly. 
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In a second appeal, Daewoo II, 760 F. Supp. at 200, the trial court 
rejected Dr. Wachtel’s analysis, finding that the study did not ade- 
quately analyze Korean market data and that the aggregate approach 
did not reflect the reality of the marketplace. The court again remanded 
the case to the ITA. In this second remand, the ITA considered company- 
specific tax incidence measurements completed by Dr. Robert E. Litan 
of the Brookings Institute for the Korean companies and Dr. Michael D. 
Bradley of the George Washington University for Zenith. After rejecting 
the Litan study, the ITA adjusted USP based upon the Bradley study, 
which it characterized as the “best information available” pursuant to 
19 U.S.C. § 1677e(c) (1988).? The agency ultimately found tax incidence 
varying from 33-63 percent, leading to dumping margins of 30.36 per- 
cent for Samsung, 33.95 percent for Goldstar, and 48.18 percent for Dae- 
woo. The trial court approved the ITA’s analysis in Daewoo III, 794 
F. Supp. at 389. 

In this appeal, the United States and the Korean companies ask us to 
reverse the holding in Daewoo I and, in effect, the prior decision of the 
Court of International Trade in Zenith Electronics. They contend that 
the trial court erred in interpreting the statute to require the ITA to 
undertake an econometric measurement of tax incidence on home mar- 
ket consumers when adjusting USP to offset the forgiveness of con- 
sumption taxes upon exported merchandise. In Zenith Electronics, 633 
F Supp. at 1398, the Court of International Trade had reached the “ines- 
capable conclusion * * * that Congress intended the administering 
agency to perform tax absorption measurements for application in indi- 
vidual cases.” While the ITA ultimately appealed the ruling, this court 
dismissed the appeal in Zenith because of the absence of a case or contro- 
versy. 875 F.2d at 293. The instant case now requires resolution of the 
issue of whether section 1677a(d)(1)(C) compels the ITA to undertake a 
tax incidence analysis. 

This question is one of statutory interpretation, which we mustre- 
solve with deference to the agency’s interpretation rather than to the 
court’s. Suramerica de Aleaciones Laminadas, C.A. v. United States, 
966 F2d 660, 663 (Fed. Cir. 1992). When considering the agency’s 
construction of 19 U.S.C. § 1677a(d)(1)(C), we decide only whether “[the 
ITA’s] interpretation of its statutory power falls within the range of per- 
missible construction.” Id. at 667. The Supreme Court has instructed 
that 


acourt may not substitute its own construction ofa statutory provi- 
sion for a reasonable interpretation made by the administrator of 
an agency. 


“Section 1677e(c) provides: 
Determinations to be made on best information available. In making their determinations under this title, the 
administering authority and the Commission shall, whenever a party or any other person refuses or is unable to 
produce information requested in a timely manner and in the form required, or otherwise significantly impedes an 
investigation, use the best information otherwise available. 
See generally Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 1559-62 (Fed. Cir. 1984). 
8 


‘Amicus Curiae Emerson Radio Corporation also submitted briefs on this issue, urging reversal of the Court of 
International Trade. 
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We have long recognized that considerable weight should be 
accorded to an executive department’s construction of a statutory 
scheme it is entrusted to administer, and the principle of deference 
to administrative interpretations has been consistently followed by 
this Court whenever decision as to the meaning or reach of astatute 
has involved reconciling conflicting policies, and a full understand- 
ing of the force of the statutory policy in the given situation has 
depended upon more than ordinary knowledge respecting the mat- 
ters subjected to agency regulation. 


Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 
U.S. 837, 844 (1984). The Court has further indicated that 


[w]hen faced with a problem of statutory construction, this Court 
shows great deference to the interpretation given the statute by the 
officers or agency charged with its administration. To sustain [an 
agency’s] application of [a] statutory term, we need not find that its 
construction is the only reasonable one, or even that it is the result 
we would have reached had the question arisen in the first instance 
in judicial proceedings. 

Zenith Radio Corp. v. United States, 437 U.S. 443, 450 (1978) (citations 

omitted). 

These tenets extend to their limits when the ITA interprets the anti- 
dumping laws. As noted in Smith-Corona Group, Consumer Products 
Div., SCM Corp. v. United States, 713 F.2d 1568, 1571 (Fed. Cir. 1983), 
cert. denied, 465 U.S. 1022 (1984) (citations omitted): 


The Tariff Act of 1930, as amended by the Trade Agreements Act of 
1979, establishes an intricate framework for the imposition of anti- 
dumping duties in appropriate circumstances. The number of fac- 
tors involved, complicated by the difficulty in quantification of 
those factors and the foreign policy repercussions of a dumping 
determination, makes the enforcement of the antidumping law a 
difficult and extremely delicate endeavor. [The ITA] has been 
entrusted with responsibility for implementing the antidumping 
law. [The ITA] has broad discretion in executing the law. 


This court has recognized the ITA as the “master” of antidumping law, 
Consumer Prods. Div., SCM Corp. v. Silver Reed Am., Inc., 753 F.2d 
1033, 1039 (Fed. Cir. 1985), worthy of considerable deference. See also 
Suramerica, 966 F.2d at 667. 

The statutory language of 19 U.S.C. § 1677a(d)(1)(C) allows tax 
adjustment of USP “only to the extent that such taxes are added to or 
included in the price of such or similar merchandise when sold in the 
country of exportation.” The ITA and its predecessor have consistently 
interpreted this language since its enactment in 1974 as a requirement 
to examine customary business records of exporters. If an exporter’s 
records show that a tax was either a separate “add on” to the domestic 
price or, although not separately stated, was, in fact, included in the 
price and that the taxes were paid to the government, that satisfies the 
tax inquiry required by the statute for an adjustment of the USP. We con- 
clude that this interpretation of the statute is reasonable. The statute 
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does not speak to tax incidence, shifting burdens, or pass-through, nor 
does it contain any hint that an econometric analysis must be per- 
formed. The statutory language does not mandate that ITA look at the 
effect of the tax on consumers rather than on the Korean company. The 
reality is that, as an unavoidable incident of any sale by the company, 
these taxes can only be recouped in their entirety from purchasers. 

Both Zenith and the Unions argue that such a reading of 19 U.S.C. 
§ 1677a(d)(1)(C) renders its final phrase superfluous, but we disagree. 
As indicated, the language specifies adjustment whether or not the tax is 
separately stated in the home market price. Further, taxes of the type 
forgiven upon export may not actually be charged upon all home market 
sales. Exemption may be allowed under various taxation regimes. For 
example, the statutes describing the Korean defense tax, special excise 
tax, and value-added tax each include exemption provisions for certain 
transactions, such as international navigation services or sales to the 
military. Defense Tax Act, No. 2768, art. 3 (1975); Special Excise Tax 
Act, No. 2935, art. 2 (1976); Value-Added Tax Act, No. 2934, art. 11 
(1976). See also, e.g., Final Results of Antidumping Duty Administra- 
tive Review, Oil Country Tubular Goods from Canada, 56 Fed. Reg. 
38408, 38414 (1991) (noting that only certain home market sales incur 
“provincial tax”). The phrase is not rendered superfluous by ITA’s 
interpretation. 

In Zenith Electronics, the Court of International Trade found support 
for econometric studies in the history of the Trade Act of 1974, Pub. L. 


No. 93-618, 88 Stat. 1978, 2045, the legislation that added the disputed 
language of section 1677a(d)(1)(C) to the statute.? The court quoted the 
following passage from H.R. Rep. No. 571, 93d Cong., 1st Sess. 69 (1973) 
(emphasis added): 


With the amendment, no adjustment to the advantage of the for- 
eign exporter would be permitted for indirect tax rebates unless the 
direct relationship of the tax to the product being exported, or compo- 
nents thereof, could be demonstrated. Further, an adjustment for 
such tax rebates would be permitted only to the extent that such 
taxes are added to or included in the price of such or similar mer- 
chandise when sold in the country of exportation. This is to insure 
that the rebate of such taxes confers no special benefit upon the 
exporter of the merchandise that he does not enjoy in sales in his 
home market. To the extent that the exporter absorbs indirect taxes 
in his home market sales, no adjustments to purchase price will be 
made and the likelihood or size of dumping margins will be 
increased. 


633 F. Supp. at 1396. The court also set forth a portion of Ambassador 
William D. Eberle’s statement to the Senate Finance Committee, Hear- 
ings Before the Senate Committee on Finance on H.R. 10710, 93d Cong., 
2d Sess. 310 (1974): 


2No party argues that a mandate for tax incidence analyses comes from any other source. 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 91 


The definition of both “purchase price” and “exporter’s purchase 
price” are amended to harmonize the treatment of foreign tax 
rebates under the Antidumping Act with the standard of their 
treatment under the countervailing duty law. No adjustment for 
tax rebates to the advantage of the foreign exporter will be per- 
mitted unless the direct relationship between the tax and the 
exported product or its components can be demonstrated. For exam- 
ple, if the exported product benefited from a tax rebate on the mort- 
gage on the plant that produced it, the rebate could not be used in 
the computations to reduce the dumping margin. Moreover, an 
adjustment for a tax rebate will be permitted only to the extent such 
taxes are added to or included in the price of the merchandise when 
sold in the home market. To the extent the exporter absorbs indirect 
taxes in sales in the home market, no adjustment will be made to 
purchase price. The effect will be to increase the size of dumping 
margins under such circumstances. 


633 F. Supp. at 1396-97. In the view of the trial court, these references 
constituted a “straight-forward explanation of the operation and pur- 
pose of the [disputed] clause” by Congress.!° Id. at 1395. 

We initially note that the thrust of these remarks expresses concern 
over identification of a particular tax with the specific product. Congress 
wished to limit any tax rebate to taxes with a direct relationship to the 
exported product. It is not at all clear what is meant by the later refer- 
ence to “absorbs indirect taxes.” But even if both of the quoted passages 
were intended to refer to tax incidence of directly related taxes, we can- 
not accept that these two passing references alone are sufficient to effect 
a revolutionary alteration of the ITA’s and its predecessors’ consistent 
use of an accounting approach. As the Supreme Court noted in Allen v. 
State Bd. of Elections, 393 U.S. 544, 568-69 (1969), “in any case where 
the legislative hearings and debate are so voluminous, no single state- 
ment or excerpt of testimony can be conclusive.” On this meager legisla- 
tive history and with no real debate on what would have been a dramatic 
change in law, we cannot say that the ITA’s interpretation of the statute 
contravenes the statute. 

A consideration of subsequent legislative activity confirms this analy- 
sis. In Chaparral Steel Co. v. United States, 901 F.2d 1097, 1106 (Fed. Cir. 
1990), we stated that “additional deference may be given to an agency 
interpretation when a statutory provision remains unchanged after 
Congress has considered an amendment, particularly one that plainly 
would have reversed established agency practice on this issue.” 
Although Congress both knew of the ITA’s interpretation of the stat- 
ute!! and revisited the antidumping statute both in 1984 and 1988,!? it 
took no action to modify the practice of the ITA. 


10-rhe court also cited other references that merely recited the words of the statue. See 633 F. Supp. at 1395-97 
See Options to Improve the Trade Remedy Laws: Hearings Before the House Subcommittee on Trade, Committee on 
Ways and Means, 98th Cong., 1st Sess. 619, 624 (1983) (statement of Terence P Stewart informing Congress that Com- 
merce does not require proof of tax “pass through” when adjusting USP for domestic taxes). 
Omnibus Trade and Competitiveness Act, Pub. L. No. 100-418, 102 Stat. 1107 (1988); Trade and Tariff Act of 1984, 
Pub. L. No. 98-573, 9 Stat. 2948. 
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In reaching this result, we are also cognizant of the onerous burden 
entailed by the Court of International Trade’s mandate. In contrast to 
the commercial facts available in sales receipts, tax returns and other 
accounting records, an econometric analysis of tax pass-through 
requires numerous subsidiary market inquiries, entails a high degree of 
speculation based on one economic theory rather than another, and pro- 
duces results of dubious soundness. As the Supreme Court noted in 
Zenith Radio, 437 U.S. at 458-59 (citation omitted), a countervailing 
duty case: 

Even “modern” economists do not agree on the ultimate economic 
effect of remitting indirect taxes, and—given the present state of 
economic knowledge—it may be difficult, if not impossible, to mea- 
sure the precise effect in any particular case * * *. In this situation, 
it is not the task of the judiciary to substitute its views as to fairness 
and economic effect for those of [the ITA]. 


Similarly, when this court considered the ITA regulations that modi- 
fied foreign market value based upon cost differences in circumstances 
of sales, rather than on “value”, we recognized that “(t]he ready avail- 
ability of cost data that can be employed without extensive complex eco- 
nometric analysis supports the reasonableness of [the ITA’s] decision to 
rely on cost. Cost may be the only practical way to administer the stat- 
ute.” Smith-Corona, 713 F.2d at 1577 n.27. An economic analysis of tax 
incidence may reasonably be rejected for the same reason. The delay and 
expense in making such an analysis in virtually every investigation 
would restrict the number of investigations which could be handled and 
interfere with ITA’s statutorily mandated duty to “complete the [anti- 
dumping] determination within rigid time limits.” Id. at 1577. Nor 
would this approach enable exporters to the United States to operate 
within the confines of the antidumping laws; antidumping duty assess- 
ments could issue based upon econometric measurements the exporter 
could not possibly predict. Further, we cannot conclude that the burden 
is worth undertaking because of more soundly based results. The results 
of econometric analysis of tax pass-through in this case resulted in three 
widely disparate opinions. 

We thus cannot agree with the trial court that the ITA’s interpreta- 
tion of section 1677a(d)(1)(C) was contrary to the statute. We reverse 
this holding of Daewoo I, 712 F. Supp. at 954-56. 


III. Tax Basis 


The Korean companies additionally allege error by the Court of 
International Trade in reversing the ITA’s use of the net delivered sel- 
ling price to the first unrelated customer as the imputed commodity tax 
base under 19 U.S.C. § 1677a(d)(1)(C) for calculating the amount of tax 
adjustment. That provision mandates a calculation of imputed tax 
amounts to be added to the USP, but does not specify to which USP the 
Korean taxes are to be applied as the product moves to the consumer. 
This determination is important because the Korean taxes are not a spe- 
cific amount, but instead ad valorem in nature; and it is difficult because 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 93 


the question is a hypothetical. The Korean taxes must be applied to sales 
of goods at some discrete moment in the stream of commerce with or in 
the United States, a different market from that in which the taxes 
should be levied, but are not, because of exportation.!% 

By analyzing Korean tax law and practice, the ITA sought to make an 
informed judgment on how the Korean authorities would theoretically 
tax the exported television receivers so as to select the most comparable 
price in the U.S. market. Upon the first remand, the ITA determined 
that in Korea, the taxes were assessed against the net price of the deliv- 
ered television receivers to unrelated dealers. The Korean price paid by 
the dealer included post-factory costs, such as delivery and warehousing 
and the tax was assessed on the price including these post-factory costs. 
The ITA reasoned that the Korean dealers had the distinguishing trait 
of being the first parties in the Korean stream of commerce unrelated to 
the manufacturer. Accordingly, in selecting the U.S. prices, the ITA 
passed over the intracompany transfer price to affiliates of the Korean 
manufacturer which bought the receivers to the U.S., i.e., an ex factory 
price. Instead the ITA selected as most comparable the sales price to cus- 
tomers who were the first unrelated purchasers in the chain. The USP 
from the importer to U.S. dealers thus also included transportation, 
storage and selling expenses. 

On appeal, Daewoo II, 760 F. Supp. at 202-04, the Court of Interna- 
tional Trade rejected the ITA’s selected tax base. According to the court, 
the “plain mandate of Korean law” indicated “that the tax base in the 
home market is the price at which the goods are carried out of the place 
of manufacture.” Jd. at 203. The court considered the statutory lan- 
guage to compel use of an ex factory price, which does not include any 
post-factory expenses, as the tax base. In the view of the trial court, the 
ITA acted without the support of substantial evidence in the record that 
the sales price to the first unrelated purchaser in the United States 
would likely be the tax base chosen by Korean authorities. The court did 
note, however, that “in the Korean market the taxable events were sales 
to unrelated dealers, but that just happened to be the type of price at 
which the ex factory transaction occurred.” Id. at 204. 

On review of this issue, like the trial court, we look to see whether sub- 
stantial evidence supports the decision of the ITA on this issue. Substan- 
tial evidence consists of “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.” Matsushita, 750 F.2d 
at 932 (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938)). The specific determination we make is “whether the evidence 
and reasonable inferences from the record support the [ITA] finding.” 


134y example may demonstrate the significance of this determination. Assume that certain goods sell for $200 in 
both the United States and in the seller’s home market, and that the foreign market tax rate is 50%. In the United 
States, the goods are sold from the factory to a related distributor for $100. The distributor then sells the goods to con- 
sumers for $200. In the foreign market, the goods are sold directly to consumers for $200, plus a tax of $100, for a total of 
$300. 

If the tax base is considered to be the sales price to the first unrelated customer, then FMY, including taxes, equals 
$300. Commerce would also modify the base USP of $200 upwards by 50%, to equal $300. No dumping margin exists. 

If, however, the tax base is considered to be the factory sales price, Commerce would only modify a base USP of $100 
to $150. As the FMV remains $300, a dumping margin of $150 results. 
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Matsushita, 750 F.2d at 933. The question is whether the record ade- 
quately supports the decision of the ITA, not whether some other infer- 
ence could reasonably have been drawn. As frequently stated, “the 
possibility of drawing two inconsistent conclusions from the evidence 
does not prevent an administrative agency’s finding from being sup- 
ported by substantial evidence.’” Jd. (quoting Consolo v. Federal Mari- 
time Comm’n, 383 U.S. 607, 619-20 (1966)). 

It cannot be determined from review of the three Korean tax statutes 
alone what would be the tax base in Korea. The legislation is broadly 
worded and does not specify whether, for instance, delivery and insur- 
ance costs are included. The Value-Added Tax Act, No. 2934, art. 6 
(1976) provides only that a taxable transaction consists of “the delivery 
and/or transfer of goods.” The “taxable basis” consists of monetary pay- 
ments for those goods; although such items as damaged goods are 
excluded from the basis, the statute does not address delivery costs. Id. 
at art. 13. 

The Special Excise Tax Act, the statute apparently relied upon by the 
Court of International Trade, see Daewoo II, 760 F. Supp. at 203, is at 
first blush more helpful.!4 It provides that the appropriate tax base for 
manufacturers consists of “the price at which the goods are carried out 
from the factory.” Special Excise Tax Act, No. 2935, art. 8 (1976). 
Although the translated statutory language suggests what we would call 
an ex factory price, i.e., without delivery and other post-factory charges, 
it could also be that the price contemplated by the statute includes an 
add-on for the “carrying out from the factory.” 

In reaching its conclusion on the USP the ITA relied on actual Korean 
tax practice, not merely on the statutes. As part of the ITA investigation, 
the Korean companies submitted numerous accounting records provid- 
ing information on receiver sales and taxation. These records spanned 
tens of thousands of sales over the period under review. It is uncontested 
that these records demonstrate that in each case, the tax base employed 
by the Korean authorities consisted of the full delivered sales price to 
dealers. The tax base actually employed by the Korean authorities 
therefore included delivery, warehousing and other post-factory costs. 
In addition, the Korean companies point to evidence demonstrating 
that, when the manufacturer sold receivers to its affiliate rather than 
directly to an unrelated dealer, Korean tax officials used the dealer price 
as the tax base and ignored the intra-company transfer price. 

Given this evidence, we cannot agree with the trial court that the ITA 
erred in selecting the analogous point for the tax base in the United 
States. Substantial evidence supports the ITA’s choice, and that is all 
the statute requires. The Court of International Trade’s rejection of the 
USP selected by the ITA for lack of substantial evidence is reversed. 


14a the defense tax is a surtax on the special excise tax, it presents no relevant basis provisions and is unhelpful. See 
Defense Tax Act, No. 2768, art. 4, item 5 (1975). 
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IV. Cap on Duties 


The Korean companies also appeal the Court of International Trade’s 
holding in Daewoo III, 794 F. Supp. at 393, that no cap on assessment 
rates exists if estimated duties are deposited in the form of a bond.!® 
This ruling concerns an ITA regulation, 19 C.FR. § 353.50, which specif- 
ically treated cash deposits and bond deposits the same for capping pur- 
poses. 

Under the antidumping laws, estimated duties may be assessed and 
must be paid or guaranteed before the amount is finally resolved. If a 
preliminary determination indicates that dumping has occurred, 19 
U.S.C. § 1673b(d) requires the ITA to “order the posting of a cash 
deposit, bond, or other security, as it deems appropriate, for each entry 
of the merchandise concerned equal to the estimated average amount by 
which the [FMV] exceeds the [USP].” 

Ifa preliminary determination matures into a final affirmative deter- 
mination of dumping and issuance of a dumping order which exceeds 
the cash or bond deposit, the ITA by regulation limited an importer’s 
antidumping duty liability to the amount of the previously deposited, 
estimated duties whether the deposit was in the form of cash or bond. In 
issuing this regulation, the ITA relied on the statute respecting the cap 
although the statute does not specifically deal with capping by a bond 
deposit. The pertinent statute, 19 U.S.C. § 1673f(a) (1988), provides: 

If the amount of a cash deposit collected as security for an estimated 
antidumping duty * * * is different * * * from the antidumping 
order, * * * then the difference shall be— 
(1) disregarded, to the extent the cash deposit collected is 
lower than the duty under the order, or 
(2) refunded, to the extent the cash deposit is higher than the 
duty under the order. 
The Korean companies here covered their estimated duty obligations 
with bonds in accordance with the statute and regulations. 

In determining that bond deposits did not suffice to cap antidumping 
duty liability, the Daewoo III court relied upon a ruling in Zenith Elec- 
tronics v. United States, 770 F. Supp. 648 (Ct. Int’! Trade 1991) ( “Zenith 
II”). There, the court rejected the ITA’s interpretation that a bond 
deposit had the same effect as a cash deposit. The ITA had argued that 
section 1673f(a), in referring only to cash deposits, contrasted with 
other related sections which refer also to bonds and other forms of secu- 


154 mici curiae Emerson Radio Corporation and the American Association of Exporters and Importers filed briefs on 
this issue. 
1645 Fed. Reg. 8182, 8204 (1980) (codified at 19 C.ER. § 353.50) provided that: 
If the amount of the estimated antidumping duty en pursuant to the Preliminary Affirmative Determina- 
tion is different from the * * *. Antidumping Duty Order, the difference * * * shall be: 
(a) Disregarded, to the extent that the estimated duty is less than the duty determined to be assessable 
under the Order, or 
(b) Refunded, to the extent that estimated duties collected were more than the duty determined to be assess- 
able under the Order. 
Commerce later clarified the provisional rate cap regulation: 
If the cash deposit or bond * * * is different from the dumping margin * * *, the Secretary will instruct the Customs 
Service to disregard the difference to the extent that the cash deposit or bond is less than the dumping margin * * *. 
54 Fed. Reg. 12742, 12779 (1989) (codified at 19 C.FR. § 353.23). 
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rity, see 19 U.S.C. §§ 1673b(d)(2), 1673d(c)(2)(B), 1673e(c)(1), and 
believed that the difference was an inadvertence which would have awk- 
ward results. However, the court disagreed, noting that section 1673f(a) 
appeared to single out cash deposits, and that a cap on assessment rates 
for deposits in the form of bonds or other security was contrary to the 
statute. Zenith II, 770 F. Supp. at 651-54. Applying this rule, the Daewoo 
III court held that the Korean companies were liable for the amount of 
the dumping margin determined in the final antidumping order—an 
amount significantly greater than the estimated duties for which they 
posted a bond. 794 F. Supp. at 393.7 

In considering the issue, we continue to rely upon the case law pre- 
viously cited in Part II of this opinion respecting deference to the ITA’s 
interpretation. We have additionally examined the authority of Mela- 
mine Chemicals, Inc. v. United States, 732 F.2d 924 (Fed. Cir. 1984), 
where this court also considered an antidumping regulation promul- 
gated by the ITA. We there observed: 


When the issue is the validity of a regulation issued under a statute 
that an agency is charged with administering, it is well established 
that the agency’s construction is entitled to great weight. Similarly, 
agency regulations are to be sustained unless unreasonable and 
plainly inconsistent with the statute, and are to be held valid unless 
weighty reasons require otherwise. 


Id. at 928 (citations omitted). We are also mindful of the ITA’s past prac- 
tice in this area. The Trade Agreements Act of 1979, Pub. L. No. 96-39, 
§ 107, 93 Stat. 144, 193, provided that its provisions, including 19 U.S.C. 
§ 1673f(a), would take effect on January 1, 1980. The ITA issued 19 
C.ER. § 353.50 the next month, on February 6, 1980, interpreting the 
statute to allow the cap for bond and cash deposits. 45 Fed. Reg. 8182, 
8204. In this regard, the Supreme Court has instructed that “an admin- 
istrative practice has particular weight when it involves a contempora- 
neous construction of a statute by the [persons] charged with the 
responsibility of setting its machinery in motion, of making the parts 
work efficiently and smoothly while they are yet untried and new.” 
Zenith Radio Corp. v. United States, 437 U.S. 443, 450 (1978) (citations 
omitted). We further note that the ITA has consistently placed a ceiling 
upon antidumping duties irrespective of whether a bond or cash deposit 
is posted as security. 

With these standards guiding us, we again must hold that the Court of 
International Trade erred by substituting its interpretation for that of 
the ITA. Section 1673f(a) does not prohibit the application of the cap to 
bonds. This provision simply does not speak to whether estimated duty 
bonds cap antidumping duties. Given this silence, as well as the stat- 
ute’s authorization to file bonds to cover estimated duties, we cannot 
say that the ITA’s allowance of a duty ceiling for bonds is contrary to the 


17a fter the Court of International Trade issued its opinion in Zenith IJ, Commerce indicated that it would follow that 
holding, but prospectively only. 57 Fed. Reg. 45769 (1992). The cout here rejected that limitation. In view of our resolu- 
tion of this issue, the changed regulation may have prospective application only. 
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statute. We also are unpersuaded of any other “weighty reasons” to hold 
that the ITA’s longstanding practice rests on an unreasonable inter- 
pretation of the statute.!® 

An examination of the antidumping statute’s legislative history but- 
tresses our conclusion. The House Committee Report to the 1979 Trade 
Agreements Act includes the following passage: 


[T]he Committee understands that it is the intent of the Authority 
to require cash deposits only in those cases where it believes that 
bonds or other forms of security will not adequately protect the rev- 
enue. Because injurious dumping has not been finally determined 
at this point in the investigation and a requirement of a cash 
deposit, if unnecessary, might represent a burden to the importer, 
the Committee has agreed with this practice. 


H.R. Rep. No. 31, 96th Cong., Ist Sess. 62 (1979). Further, this court has 
recognized that “failure to revise or repeal the agency’s interpretation is 
persuasive evidence that the interpretation is the one intended by Con- 
gress.” Chaparral Steel, 901 F.2d at 1106 (quoting NLRB v. Bell Aero- 
space Co., 416 US. 267 (1974)). Although Congress has twice 
significantly amended the Act, it did not alter section 1673f(a) on either 
occasion.!9 Both of these actions evidence that the policy of the ITA com- 
ports with congressional intent. 

In reaching its conclusion, the Court of International Trade relied 
principally on a “clear distinction [between treatment of cash and 
bonds] in the underlying international agreements” that the U.S. 
international trade laws were designed to implement. Zenith Elecs., 770 
F. Supp. at 653. The court concluded that while the GATT Subsidies 
Code provided for a cap whether the security took the form of cash or 
bond, the GATT Antidumping Code distinguished a security from cash 
and only a cash deposit capped the duties. We do not find such differ- 
ences between the GATT Antidumping and Subsidies Codes. The court 
quoted from a House of Representatives reprint of the GATT Anti- 
dumping Code” which stated that provisional measures “may take the 
form of a provisional duty or, preferably, a security—by deposit or 
bond—equal to the amount of the anti-dumping duty provisionally esti- 
mated.” Id. (emphasis added). From this language, the court then rea- 
soned, “[t]his establishes a distinction in the Antidumping Code 
between ‘provisional duty,’ which would be the equivalent of cash depos- 
its under the law, and the posting of securities.” Jd. 

Our examination of the GATT Antidumping Code reveals that the dis- 
tinction drawn by the Court of International Trade was based on an 


18Considered alone, the failure to specify bonds in § 1673f(a) might indicate a deliberate decision by Congress against 
acap based on a bond or security. Cf Nissan Motor Corp. v. United States, 804 F.2d 1375, 1377 (Fed. Cir. 1989) (reciting 
the familiar maxim that expressio unius est exclusio alterius, the expression of one thing is the exclusion of the alterna- 
tive). However, such a conclusion is not the only possible inference here in view of the other factors discussed above. 


See supra note 12. 


O Asreemenis Reached in the Tokyo Round of Multilateral Trade Negotiations, H.R. Doc. No. 153, 96th Cong., 1st 
Sess., pt. 1, at 312, 323 (1979). 
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incorrect print.?! The correct version of the GATT Antidumping Code 
reads: “[p]rovisional measures may take the form of a provisional duty, 
or, preferably, a security—by cash deposit or bond—equal to the amount 
of the antidumping duty provisionally estimated.”2? The addition of the 
word “cash” negates the court’s interpretation that a security could not 
be a cash deposit. 

We conclude that the Court of International Trade erred in invalidat- 
ing the ITA’s regulation on the ground of conflict with section 1673f(a). 
The holding of Daewoo III, 794 F. Supp. at 393, that bond deposits do not 
cap antidumping duties is reversed. 


V. CONCLUSION 


For the foregoing reasons, we affirm the decision of the Court of 
International Trade on the issue of multiplier effect of 19 U.S.C. 
§ 1677a(d)(1)(C), and reverse its rulings on the other issues addressed 
herein. The case is remanded for proceedings consistent with this 
opinion. 


VI. Costs 
Each party shall bear its own costs. 


AFFIRMED-IN-PART, REVERSED-IN-PART, AND REMANDED 


21The House Report cited by the court includes this language in its “Corrigendum” section, which instructs the 
reader to “i]nsert ‘cash’ between ‘by’ and ‘deposit’ in the second line” of paragraph 2 of Article 10. H.R. Doc. No. 153, 
supra, at 333, 335. 

224 greement on Implementation of Article VI of the General Agreement on Tariffs and Trade, supra, Part I, art. 10, 
para. 2, 31 US.T. at 4933 (emphasis added). 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 94-98) 
R-M InpbustRriEs, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 93-03-00184 


(Dated June 14, 1994) 


JUDGMENT 


REsTANI, Judge: This case having been submitted for decision and the 
Court, after deliberation, having rendered a decision therein; now, in 
conformity with that decision, 

IT IS HEREBY ORDERED: hearing no objection, that the court affirms the 
results of the remand determination rendered in compliance with Slip 
Op. 94—49, issued herein. 


(Slip Op. 94-99) 


AVESTA SHEFFIELD, INc., BristoL METALS, Inc., Damascus TuBE Division, 
Damascus-BisHop TUBE Co., TRENT TUBE DIVISION OF CRUCIBLE 
MATERIALS Corr, AND THE UNITED STEELWORKERS OF AMERICA (AFL-CIO/ 
CLC), PLAINTIFFS v. UNITED STATES, DEFENDANT, AND SAMMI METAL 
Propucts Co., Lrp., AND PusaN STEEL Pipe Co., Lrp., DEFENDANT- 
INTERVENORS 


Court No. 93-01-00062 
(Dated June 14, 1994) 


JUDGMENT 


RestAnl, Judge: This case having been submitted for decision and the 
Court, after deliberation, having rendered a decision therein; now, in 
conformity with that decision, 

IT IS HEREBY ORDERED: that the court, hearing no objection, affirms the 
results of the remand determination rendered in compliance with 
Avesta Sheffield, Inc. v. United States, 838 F. Supp. 608 (Ct. Int’] Trade 
1993), and Avesta Sheffield. Inc. v. United States, Slip Op. 94-53 (Mar. 
31, 1994), issued herein. The dumping margins shall be 2.67% for Pusan 
Steel Pipe Co., 7.92% for Sammi Metal Products Co., and 7.00% for all 
others, as determined by the Secretary. 
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(Slip Op. 94-100) 
SEMPERIT INDUSTRIAL Propucts, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 90-—10-00566 


Plaintiff moves for summary judgment, challenging Customs’ classification of indus- 
trial conveyor belts made of vulcanized rubber and textile material under subheading 
4010.91.15, HTSUS, and claiming the merchandise is properly classifiable under sub- 
heading 4010.91.19, HTSUS. Defendant cross-moves for summary judgment, asserting 
Customs’ classification under subheading 4010.91.15, HTSUS, is correct. 

Held: Plaintiff has overcome the presumption of correctness attached to Customs’ clas- 
sification of the subject merchandise under subheading 4010.91.15 and has demonstrated 
the merchandise is properly classifiable under subheading 4010.91.19. The Court will 
enter judgment for plaintiff. 


(Dated June 14, 1994) 


Coudert Brothers (Robert L. Eisen, Michelle S. Benjamin, Steven H. Becker, and Robin E. 
Gruber), for plaintiff. 

Frank W. Hunger, Assistant Attorney General of the United States; Joseph I. Liebman, 
Attorney-in-Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division, United States Department of Justice (Mark S. Sochaczewsky on the brief); 
Sheryl A. French, Attorney, United States Customs Service, of Counsel, for defendant. 


OPINION 
CarMAN, Judge: Plaintiff initiated this action pursuant to 19 U.S.C. 


§ 1515(a) (1988) to contest the denial of its protest against the United 
States Customs Service’s (Customs) appraisal of certain merchandise 
that plaintiff had imported from Austria and Korea. This Court has 
jurisdiction under 28 U.S.C. § 1581(a) (1988) and, for the reasons which 
follow, enters judgment for plaintiff. 


I. BACKGROUND 
A. The Merchandise: 


The merchandise at issue in this case consists of industrial conveyor 
belts produced from a combination of vulcanized rubber and textile 
material. The textile material has one or more plies of woven textile fab- 
ric that contains only man-made textile fiber. The particular fiber in the 
fabric is polyester in the warp and nylon in the weft, or only polyester.! 
The width of all of the imported belts exceeds 20 centimeters. 

The subject merchandise has a wide range of applications in the han- 
dling of bulk materials. The belts are useful in any industry that 
requires the transportation of bulk merchandise from one location to 
another. Companies utilize the subject merchandise in steel works, min- 
ing operations, lime and cement works, gravel and sand works, and in 
the paper, building, and chemical industries. 


The “warp” of a fabric generally refers to “a series of yarns extended lengthwise in a loom thereby forming the 
lengthwise threads of a woven fabric * * *.” WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 2577 (1st 
ed. 1986). The “weft” of a fabric usually describes “the thread or yarn that crosses the warp * * *.” Id. at 2592. 
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B. Statutory Provisions: 


Plaintiff relies on the following provisions of the Harmonized Tariff 
Schedules of the United States (HTSUS):? 


1. 


4010 Conveyor or transmission belts or belting, of 
vulcanized rubber: 
* * * * * 
Other: 
Of a width exceeding 20 cm: 
Combined with textile materials: 
* * * * * 


4010.91.19 Other * * * 2.4% 


GENERAL RULES OF INTERPRETATION 


Classification of goods in the tariff schedule shall be governed 
by the following principles: 


ok * * ok * ok ok 

3. When, by application of rule 2(b) or for any other reason, 
goods are, prima facie, classifiable under two or more headings, 
classification shall be effected as follows: 


(a) The heading which provides the most spe- 
cific description shall be preferred to headings 
providing a more general description. How- 
ever, when two or more headings each refer to 
part only of the materials or substances con- 
tained in mixed or composite goods or to part 
only of the items in a set put up for retail sale, 
those headings are to be regarded as equally 
specific in relation to those goods, even if one of 
them gives a more complete or precise descrip- 
tion of the goods. 

(b) Mixtures, composite goods consisting of 
different materials or made up of different 
components, and goods put up in sets for retail 
sale, which cannot be classified by reference to 
3(a), shall be classified as if they consisted of 
the material or component which gives them 
their essential character, insofar as this crite- 
rion is applicable. 

(c) When goods cannot be classified by 
reference to 3(a) or they shall be classified 
under the heading which occurs last in numeri- 
cal order among those which equally merit 
consideration. 


2all of the HTSUS provisions cited by the Court appear in HTSUS (1st ed. Supp. 2 1989). 
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ADDITIONAL U.S. RULES OF INTERPRETATION 

1. In the absence of special language or context which other- 
wise requires— 

* * * * * * 

(d) the principles of section XI regarding mixtures of two or 
more textile materials shall apply to the classification of goods 
in any provision in which a textile material is named. 

* * * * * * * 
SECTION XI 
TEXTILES AND TEXTILE ARTICLES 
Notes 
* * * * * * Fe 

2. (A) Goods classifiable in chapters 50 to 55 or in heading 
5809 or 5902 and of a mixture of two or more textile materials 
are to be classified as if consisting wholly of that one textile 
material which predominates by weight over each other single 
textile material. 


Plaintiff also cites to the following item from the Tariff Schedules of the 
United States (TSUS) (1987): 


Belting and belts, for machinery, of textile fibers or of such 
fibers and rubber or plastics: 
* * * * * * x 
Other 
* * * 
358.16 Other * * * 2.4% ad val. 
Defendant, in turn, relies on the following HTSUS provision: 
4010 Conveyor or transmission belts or belting, of vulcanized 
rubber: 
Other: 
Of a width exceeding 20 cm: 
Combined with textile materials: 


* 


* * * 


BS * 

4010.91.15 With textile components in 
which man-made fibers predomi- 
nate by weight over any other 
single textile fiber * * * 8% .... 


C. Customs’ Classification: 


The United States Customs Service (Customs) classified the conveyor 
belts at issue under subheading 4010.91.15, HTSUS. Subheading 
4010.91.15 applies to the following merchandise: “Conveyor or trans- 
mission belts or belting, of vulcanized rubber: * * * Other: Of a width 
exceeding 20 cm: Combined with textile materials: * * * With textile 
components in which man-made fibers predominate by weight over any 
other single textile fiber.” Pursuant to this subheading, Customs 
imposed duties totalling 8% ad valorem. 
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Plaintiff filed timely protests pursuant to 19 U.S.C. § 1514(a) (1988) 
to contest Customs’ classification. Customs subsequently denied the 
protests under 19 U.S.C. § 1515 (1988) and, after having paid all liqui- 
dated duties, plaintiff commenced this action within the time allowed by 
law. On March 4, 1992, the Court granted plaintiff's motion to designate 
this action a test case. 


II. CONTENTIONS OF THE PARTIES 
A. Plaintiff: 


Plaintiff advances several arguments in support of its position. First, 
plaintiff contends subheading 4010.91.15 is inapplicable to the 
imported belts because the belts’ textile components consist only of 
man-made fibers. Pl.’s Br. at 9. According to plaintiff, subheading 
4010.91.15 “explicitly requires that the textile component of the con- 
veyor belts be comprised of more than one class of textile fiber.” Jd. at 10. 
In essence, plaintiff asserts the words “predominate by weight over any 
other single textile fiber” clearly presupposes the existence of two 
classes of textile fibers—one man-made and the other vegetable or ani- 
mal—which Customs may measure. See id. at 14-15. 

Second, plaintiff maintains the application of subheading 4010.91.15 
to the merchandise would render the term “predominate” meaningless. 
See id. at 15-16. Plaintiff bases this argument on the fact that imported 
belts contain only one class of fibers, man-made fibers. Jd. at 15. Accord- 
ing to plaintiff, “[w]hen man-made fibers are the only textile fibers pres- 
ent, * * * man-made fibers cannot ‘predominate over’ any other single 
textile fiber, as required by subheading 4010.91.15, HTSUS.” PIl.’s 
Reply Br. at 3 (emphasis in original). Therefore, plaintiff urges conveyor 
belts such as those at issue which have only one class of fibers are outside 
the scope of the subheading and fall under the basket provisions con- 
tained in subheading 4010.91.19. Pl.’s Br. at 16. Moreover, plaintiff 
charges the meaning given to the terms “predominate by weight” by the 
Additional U.S. Rules of Interpretation 1(d) and Section XI, Note 2(A) 
further demonstrates the language only embraces merchandise posses- 
sing more than one class of fiber. See id. at 16-17. 

Third, plaintiff claims the TSUS predecessor of the disputed subhead- 
ings and other legislative materials indicate the imported belts are prop- 
erly classifiable under subheading 4010.91.19. Jd. at 19. Plaintiff 
emphasizes the fact that in changing from the former TSUS to the cur- 
rent HTSUS Congress did not intend to alter a particular import’s clas- 
sification or tariff rate. See id. at 19-20 (citing Conversion of the Tariff 
Schedules of the United States Annotated into the Nomenclature of the 
Harmonized System, Submitting Report, USITC Pub. 1400, Inv. No. 
332-131, at 2 (1983)) (ITC Report). Because Customs formerly classi- 
fied the subject merchandise under item 358.16, TSUS,* and imposed 
duties of 2.4% ad valorem and has now classified the merchandise under 


34s noted above, item 358.16 encompassed “[b]elting and belts, for machinery, of textile fibers or of such fibers and 
rubber or plastics: * * * Other: * * * Other.” 
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subheading 4010.91.15 and sought duties of 8% ad valorem, plaintiff 
suggests Customs’ current treatment conflicts with the purposes under- 
lying the conversion to the HTSUS. See id. at 19-20, 25-26. 

Finally, plaintiff asserts Customs’ classification does not accord with 
cross-reference tables found in the ITC Report which correlate former 
TSUS items with HTSUS subheadings. Id. at 22-23 (citing ITC Report 
at 85, 94, 301, 316). According to plaintiff, these tables clearly indicate 
item 358.16, TSUS, correlates to subheading 4010.91.19, HTSUS and 
also preclude the application of subheading 4010.91.15 to the subject 
merchandise. Jd. at 22-23. Consequently, plaintiff maintains Customs 
erroneously classified the imported belts under subheading 4010.91.15. 


B. Defendant: 

Defendant urges the Court to sustain Customs’ classification decision 
on three primary grounds. First, contrary to the interpretation urged by 
plaintiff, defendant contends “[w]hen man-made fibers are the only tex- 
tile fibers present, as with the imported merchandise, man-made fibers 
predominate over any other single textile fiber, as required by HTSUS 
subheading 4010.91.15.” Def.’s Br. at 4. According to defendant, this 
subheading “does not require the presence of more than one ‘class of” 
textile fiber in order for man-made fibers ‘to predominate by weight 
over any other single textile fiber.’” Jd. at 3 (emphasis in original). 

Defendant maintains “the common meaning of the term ‘predomi- 
nates’ does not require the physical presence of another entity for com- 
parison.” Id. at 9. In addition, defendant asserts “[e]ven if a comparison 
is indicated by definition or use [of the term ‘predominate,’] neither the 
definitions or use of the term in the HTSUS require the actual physical 
presence of another entity (e.g., textile fibers other than man-made 
fibers), rather than the complete absence of any other entity, for com- 
parison.” Jd. at 10-11 (emphasis in original). Defendant also claims the 
use of the term “predominate” in subheading 4010.91.15 “merely 
requires that man-made fibers be superior in weight * * * or dominate 
over ‘any other single textile fiber.’” Jd. at 11. In sum, according to 
defendant, “(t]he fact that the statute provides instructions for situa- 
tions where other textile fibers may be present with man-made fibers 
does not mean that articles in which only man-made fibers are present 
are precluded from classification under HTSUS subheading 
4010.91.15.” Id. at 12-13 (emphasis in original). 

The second primary basis upon which defendant urges the Court to 
sustain Customs’ classification is that the agency’s interpretation of 
subheading 4010.91.15 is reasonable. Id. at 11, 14. Defendant relies on 
various cases which defendant suggests require the Court to accord Cus- 
toms’ classification decision “due deference” and to sustain the decision 
“‘unless there are compelling indications that it is wrong.’”4 Id. at 14 


4During oral argument, defendant retreated from the position it had taken in its brief regarding the degree of defer- 
ence it claimed the Court should accord to Customs’ classification decisions. See Excerpt of Tape Recorded Hearing 
(Tr.) at 25, 30 (acknowledging “where there is a statutory term at issue, ultimately the court does make a de novo deter- 
mination” and indicating the government does not argue the Chevron rationale applies in the customs classification 
context). 
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n.19, 4-6 (quoting Miller v. Youakim, 440 U.S. 125,145 n.25 (1979)) (cit- 
ing Chevron U.S.A. v. Natural Resources Defense Council, 467 U.S. 837, 
843 n.11 (1984); Zenith Radio Corp. v. United States, 437 U.S. 443, 450 
(1978)) (other citation omitted). Defendant also urges the deference 
owed to Customs’ decisions under the HTSUS “is even stronger” 
because Congress has vested Customs with the responsibility of “inter- 
preting and applying the HTSUS.” Jd. at 6 (citing H.R. Conf. Rep. No. 
576, 100th Cong., 2d Sess. at 549-50 (1988), reprinted in 1988 
US.C.C.A.N. 1547, 1582-83). 

The third primary basis advanced by defendant for sustaining Cus- 
toms’ decision is that “the history of HTSUS subheadings 4010.91.15 
and 4010.91.19, and other indicia of legislative intent, support Customs’ 
classification.” Jd. at 15. Specifically, defendant claims the differences in 
the language employed in the TSUS provision that applied to the belts 
and the HTSUS provision under which Customs classified the merchan- 
dise in this case indicate Congress intended to change the tariff rate 
applicable to the merchandise. See id. at 15-16. As further evidence of 
Congress’ intent to alter the duty treatment of the belts, defendant 
points to the fact that the HTSUS has modified the focus embodied in 
the TSUS on the value of the merchandise’s component materials to the 
weight of such materials. Jd. at 16-17. Defendant maintains the forego- 
ing changes in statutory language and focus also demonstrate Congress 
intended to diverge from the principle set forth in the ITC Report and 
relied upon by plaintiff that the rates established in the TSUS should 
carry over to the HTSUS. See id. at 18-20. Finally, defendant suggests 
the ITC Report’s cross-reference tables cited by plaintiff are inapplica- 
ble in this case because the ITC did not consult Customs before drafting 
the tables pertaining to the merchandise at issue. See id. at 21-22. 


III. Discussion 


A. Presumption of Correctness: 

As in all customs cases, a statutory presumption of correctness 
attaches to classifications by the Customs Service and the party chal- 
lenging the classification has the burden of overcoming this presump- 
tion. 28 U.S.C. § 2639(a)(1) (1988). To determine whether an importer 
has overcome the statutory presumption, the Court must consider 
“whether the government’s classification is correct, both independently 
and in comparison with the importer’s alternative.” Jarvis Clark Co. v. 
United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 873, 878 (1984). 


B. Summary Judgment: 


This case is before the Court on cross-motions for summary judg- 
ment. Under the rules of this Court, summary judgment is appropriate 
“if the pleadings, depositions, answers to interrogatories, and admis- 
sions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law.” USCIT R. 56(d). “The Court 
will deny summary judgment if the parties present “a dispute about a 
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fact such that a reasonable trier of fact could return a verdict against the 
movant.” Ugg Int’l, Inc. v. United States, 17CIT___,__——, 813 F Supp. 
848, 852 (1993) (quotation and citation omitted). “In assessing the par- 
ties’ claims, the Court must resolve all ambiguities and draw all reason- 
able inferences in favor of the party opposing summary judgment.” Jd. 
(citation omitted). 

This case does not present any genuine issue of material fact. The 
facts that are germane to the case’s resolution are not in dispute. The 
issues that remain only require the Court to determine the proper 
meaning of the tariff provisions advanced by the parties. Such a deter- 
mination involves questions of law which the Court may properly 
resolve on motions for summary judgment. Digital Equip. Corp. v. 
United States, 8 Fed. Cir. (T) 5, 6, 889 F2d 267, 268 (1989) (citation 
omitted). 


C. Application of Subheading 4010.91.15: 


It is well-settled that “[t]he ultimate issue as to whether particular 
merchandise has been classified under an appropriate tariff provision 
necessarily depends on the meaning of the terms of that provision * * *.” 
Lyntegq, Inc. v. United States, 10 Fed.Cir.(T)___,_ ss, 976 F.2d. 693, 696 
(1992). It is also axiomatic that “[t]ariff terms contained in the statutory 
language ‘are to be construed in accordance with their common and pop- 
ular meaning, in the absence of contrary legislative intent.’” Id. at 
976 F.2d at 697 (quoting E.M. Chems. v. United States, 9 Fed. Cir. (T) 33 33, 
37, 920 F2d 910, 913 (1990)). ““To assist it in ascertaining the common 
meaning ofa tariff term, the court may rely upon its own understanding 
of the terms used, and it may consult lexicographic and scientific autho- 
rities, dictionaries, and other reliable information sources.’”Jd.at__, 
976 F:2d at 697 (quoting Brookside Veneers, Ltd. v. United States, 6 Fed. 
Cir. (T) 121, 125, 847 F2d 786, 789, cert. denied, 488 U.S. 943 (1988)). 

The resolution of the parties’ dispute depends upon the meaning of 
the term “predominate” as it appears in subheading 4010.91.15. As 
noted above, this provision encompasses ‘[c]onveyor or transmission 
belts or belting, of vulcanized rubber * * * Other: Of a width exceeding 
20 Cm: Combined with textile materials: * * * With textile components 
in which man-made fibers predominate by weight over any other single 
textile fiber.” (Emphasis added). Because nothing in the statute or any 
other source suggests a contrary legislative intent, the Court must 
construe the term according to its common and popular meaning. See id. 
at _—«, 976 F.2d at 697. 

To ascertain the common and popular meaning of the term “predomi- 
nate,” the Court refers to the term’s ordinary dictionary definitions. 
These definitions read as follows: “2. generally. a. To have or exert con- 
trolling power, to lord it over; to surpass in authority or influence, to be 
superior * * * b. To be the stronger, main, or leading element; to prevail, 
preponderate * * * c. To occupy a more commanding position; to tower 
over.” XII THE OxrorD ENGLIsH Dictionary 337 (2d ed. 1989) (emphasis in 
original). Other definitions include the following: “2 a: to exert control- 
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ling power or influence: exercise superiority (as in strength or author- 
ity): GOVERN, PREVAIL RULE * * * b: to hold advantage in numbers 
or quantity : PREPONDERATE * * *.” Wesster’s THIRD NEw INTERNA- 
TIONAL Dictionary 1786. When viewed in conjunction with the foregoing 
definitions, the term “predominate” in subheading 4010.91.15 clearly 
refers to “man-made fibers” which, in terms of weight and relative to 
“any other single textile fiber,” constitute “the stronger, main, or lead- 
ing element,” or “hold advantage in numbers or quantity.” The term 
thus incorporates a comparison between two or more entities and a 
determination that one of the entities outweighs the other. 

The separate meanings of the prefix “pre” and the word “dominate” 
reinforce the preceding interpretation. When used with the word “domi- 
nate,” the prefix denotes the “sense ‘before in order of importance, 
above, in preference to, superior to, more than, beyond[.’]” XII THE 
OxForD ENGLISH Dictionary 297. The word “dominate,” in turn, means 
“[t]o bear rule over, control, sway; to have a commanding influence on; 
to master.” IV THE OxrorD ENGLISH Dictionary 947. Notably, although 
the prefix “pre” and the word “dominate” are distinct linguistic ele- 
ments, their individual and combined meanings—as seen in the pre- 
viously noted definitions of the term “predominate”—describe a 
relationship between two or more entities in which one entity is stron- 
ger than another. The term “predominate” and its several parts, there- 
fore, contemplate a hierarchy between two or more elements. 

In subheading 4010.91.15, the elements to consider are “man-made 
fibers” and “any other single textile fiber.” The undisputed facts in this 
case, however, indicate the textile components of the imported belts con- 
sist entirely of one element—man-made fibers. See Pl.’s Statement of 
Material Facts As To Which There Is No Genuine Issue To Be Tried 
(Pl.’s Statement) at {1 20; Def.’s Resp. To Pl.’s Statement of Material 
Facts As To Which There Is No Genuine Issue To Be Tried (Def.’s Resp.) 
at 1 20. Because the subject merchandise does not have two or more ele- 
ments that are subject to comparison, the plain meaning of the term 
“predominate” precludes Customs from classifying the subject mer- 
chandise under subheading 4010.91.15. 

Defendant’s position in this case depends upon an incorrect inter- 
pretation of the term “predominate.” Defendant’s interpretation over- 
looks the fact that the term unequivocally refers to a relationship 
between two or more entities. The Court cannot discern anything in the 
HTSUS or in the term’s common and popular meaning that suggests, as 
defendant maintains, one entity can “predominate” when no other enti- 
ties exist. Defendant’s argument that the term “predominate” in sub- 
heading 4010.91.15 “merely requires that man-made fibers be superior 
in weight * * * or dominate over ‘any other single textile fiber’” ignores 
the simple fact that to “be superior in weight * * * or dominate” requires 
a relationship between two or more elements. Similarly, defendant’s 
contention that the subheading’s provisions for “situations where other 
textile fibers may be present with man-made fibers does not mean that 
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articles in which only man-made fibers are present are precluded” fails 
to embrace the comparison implicit in the term “predominate” between 
two or more parts. In sum, the Court concludes defendant’s interpreta- 
tion is contrary to the plain meaning of subheading 4010.91.15 and none 
of the matters that defendant raises indicates a different meaning 
should apply. See Lynteq, 10 Fed. Cir. (T) at ___, 976 F2d at 699 
(“Absent clear legislative intent to the contrary, the plain meaning of the 
statute will prevail.”) (citation omitted). 

The Court also rejects defendant’s argument that the Court should 
uphold Customs’ classification because the agency based its classifica- 
tion on a reasonable interpretation of subheading 4010.91.15.° See 
Def.’s Br. at 6,11,14 n.19 (citations omitted). Defendant’s argument is 
meritless because it misconstrues the Court’s role in Customs classifica- 
tion cases. In such cases, the Court conducts a trial de novo. H.R. Rep. 
No. 1235, 96th Cong., 2d Sess. 59 (1980), reprinted in 1980 U.S.C.C.A.N. 
3729, 3770. Although Customs’ decisions enjoy a presumption of cor- 
rectness,° the Court’s duty in reviewing classification determinations 
“is to find the correct result * * *.” Jarvis Clark, 2 Fed. Cir. (T) at 75, 733 
F.2d at 878 (emphasis in original) (footnote omitted). Implicit in this 
function is the Court’s responsibility to exercise its own judgment as to 
what is the proper classification of the merchandise under review. See 
id. at 75, 733 F.2d at 878 (The Court must consider whether “the govern- 
ment’s classification is correct, both independently and in comparison 
with the importer’s alternative.”). 

The role that Congress has assigned to the Court in reviewing Cus- 
toms’ classification decisions precludes the deferential standard of 
review urged by defendant. None of the cases cited by defendant 
requires a different result. See, e.g., Chevron, 467 U.S. at 842-43, n.11 
(“The court need not conclude that the agency construction was the only 
one it permissibly could have adopted to uphold the construction, or 
even the reading the court would have reached if the question initially 
had arisen in a judicial proceeding”); Springfield Indus. Corp. v. United 
States, 6 Fed. Cir. (T) 114, 116, 842 F2d 1284, 1285-86 (1988) (noting 
“the courts must accept the agency interpretation of the law if that 
interpretation is merely a permissible one * * * [and] even if that inter- 
pretation is not what the court itself would otherwise have given it”) 
(citations omitted). Although the foregoing decisions are clearly rele- 
vant in antidumping and countervailing duty cases,’ the Court finds the 


- 

As indicated above, during oral argument defendant appeared to retreat from the position it had adopted in its brief 
regarding the application of the Chevron rationale to Customs’ classification decisions. Compare Tr. at 25, 30 (suggest- 
ing Chevron and its progeny do not apply in the customs classification context) with Def.’s Br. at 6, 11, 14 n.19 (indicat- 
ing Chevron and its progeny do apply). Defendant, however, did not reconcile the conflicting positions it presented in its 
briefs and in its oral argument. Because defendant has taken clearly conflicting positions in this case with respect to the 
deference question and the issues raised by defendant go to the heart of the Court’s judicial review powers, the Court 
will address the issues in this action. 


828 US.C. § 263%a)(1). 

‘The standard of review in antidumping and countervailing duty cases sharply diverges from the de novo standard 
applicable to actions contesting Customs’ denial of a protest. The standards governing the former group of cases are as 
follows: 


Continued 
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deference that the decisions mandate is inapplicable where, as here, 
Congress has charged the Court with the responsibility of ascertaining 
the “correct result.” See Jarvis Clark, 2 Fed. Cir. (T) at 75, 733 F.2d at 
878. Such deference is logically incompatible with the Court’s role in 
customs classification cases because the standard in these cases 
requires the Court to reject any interpretation, however reasonable, 
that the Court determines is incorrect. As a result, the Court concludes 
deference in the customs classification context would necessarily and 
improperly subvert the Court’s statutorily-based review authority. 

None of the other matters raised by defendant in its papers or in oral 
argument supports Customs’ classification of the subject merchandise 
under subheading 4010.91.15. Consequently, for the reasons noted pre- 
viously, the Court concludes plaintiff has overcome the presumption of 
correctness attached to Customs’ classification by demonstrating the 
agency erroneously classified the subject merchandise under subhead- 
ing 4010.91.15. 


D. Application of Subheading 4010.91.19: 

The Court next considers whether the subject merchandise is prop- 
erly classifiable under subheading 4010.91.19. As indicated above, this 
subheading applies to “Conveyor or transmission belts or belting, of vul- 
canized rubber: * * * Other: Of a width exceeding 20 cm: Combined with 
textile materials: * * * Other * * *.” The Court has little trouble con- 
cluding subheading 4010.91.19 applies to the imported belts. 


The undisputed facts in this case clearly show the subject merchan- 
dise falls under the subheading’s description. These facts indicate the 
following: (1) the merchandise consists of conveyor belts composed from 
vulcanized rubber: (2) the width of the belts exceeds 20 centimeters; and 
(3) the imports have textile components combined with the vulcanized 
rubber. Pl.’s Statement at 11 2, 14, 16, 18; Def.’s Resp. at 11 2, 14, 16, 18. 
These attributes thus place the merchandise squarely within the 
parameters of subheading 4010.91.19. As a result, the Court concludes 
the imported belts are properly classifiable under subheading 
4010.91.19. 

The ITC Report cited by plaintiff further supports the Court’s conclu- 
sions in this case. As noted above, the Report correlates the TSUS provi- 
sion under which Customs formerly classified the belts, item 358.16, to 
HTSUS subheading 4010.91.19, the provision upon which plaintiff 
relies, and to two other subheadings that are immaterial to this action. 
ITC Report at 316. Notably, the Report does not pair the former TSUS 
provision with the HTSUS subheading upon which defendant relies, 
4010.91.15. Similarly, the Report matches defendant’s claimed provi- 
sion, subheading 4010.91.15, to item 358.14, TSUS, a provision that 


The court shall hold unlawful any determination, finding, or conclusion found— 
(A) in an action brought under paragraph (1) of subsection (a) of this section, to be arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law, or 
(B) in an action brought under paragraph (2) of subsection (a) of this section, to be unsupported by substan- 
tial evidence on the record, or otherwise not in accordance with law. 
19 U.S.C. § 1516a(b)(1) (1988). 
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Customs did not apply to the subject merchandise. Id. at 301. Although 
the ITC Report is not entitled to “great weight,” it is nevertheless 
“clearly relevant to the Court’s inquiry” as it provides some indication 
of the intended relationship between the former provisions under the 
TSUS and the new provisions under the HTSUS. Beloit Corp. v. United 
States, 18 CIT , ___, 843 F Supp. 1489,14991500 (1994). As a 
result, the Court finds the ITC Report supplies additional support for 
the conclusion that Customs incorrectly classified the subject merchan- 
dise under subheading 4010.91.15 rather than under subheading 
4010.91.19. 


IV. CONCLUSION 


After considering all of the parties’ contentions, the Court makes 
the following holdings: (1) plaintiff has overcome the statutory 
presumption of correctness attached to Customs’ classification of 
the subject merchandise under subheading 4010.91.15, HTSUS; and 
(2) plaintiff has demonstrated the merchandise is properly classifiable 
under subheading 4010.91.19, HTSUS. The Court will enter judgment 
for plaintiff. 
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